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Pure  ir,  line  9  from  bottom,  for  "  hwgtOarU^/'  tt^^  <*  defm^nt," 
60,  line  «,  for  "  Comberbeek,"  read  "  Comberbach." 
101,  liner,  in  marginal  note,  dele'^M.'*  ,     ,     .  . 

146,  lines,  for ** on  werwer,"  retid  **  the  wmeers:*' 
186,  lines  8.  IS  from  bottom,  for  "  Harding,'*  read  «<  Hughes." 
990,  lines 9,  10,  for  << canumsnm.    SSuslumH,**  read  ^'cvmmta- 

ston  )Mid  lo/^Aoiiaf/' 
346,  line  S  from  bottom,  for  "  wtf«ttc«imtt»,"  read  "  tii<«mg^mi«.» 


^.y'. 


The  reader,  who  may  happen  to  have  found  inserted  in  Vol.  V.  the 
uncancelled  page  305,  in  which  (lines  14,  U)  the  followinc  sen- 
tence, "  Here,  the  plaintiff  {hantgaf^ewted)^  the  absent  defen- 
dant is  still  in  the  eye  of  the  law,"  inc.  occurs,  is  requested  to 
correct  it  as  follows :— «<  Here,  the  abstal  defendant  {hming 
4^peand)  is  still  in  the  eye  of  the  law,"  &c. 
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TRINITY^  TERM, 

AND  THE  SITTINGS  AFTER. 

58  Geo.  III. 


Griffiths  v-  Marson. 


1818. 


9M  May. 

Cause  was  shewn  against  a  rule  which  had  a  count  for 
been  obtained  by  Jervis^  for  setting  aside  this  non-  hcmui^  a 
«uit  directed  by  Burroughs  J.  at  the  last  assizes  wateru^ot 
iox  Shropshire.  ^v^^ofpZ* 

^  ning  back  uni 

cheeking  it. 

The  declaration  (trespass  on  the  case)  consisted  J!^^* 
of  three  special  counts.    The  two  fire t  were /or  ^%*^JS;;. 

erecting  tiff'tneadow. 

Anonsnitdi* 
iccted  on  snch  evidence  given  on  that  count,  confirmed,  on  motion  to  set  it  aside. 

VOL.  VI.  B 


r. 
Mariov. 
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1818.  erecting  and  placing,  and  causing,  &c.  in,  over, 
OKiF^iTBt  ^^^  across  a  ceitain  stream  or  water-course,  two 
dams,  two  sluices,  and  two  gates,  and  thereby 
wrongfully,  &c.  penned  back  and  obstructed^ 
and  kept  penned  back  and  obstructed  the  water 
of  the  said  stream  or  water-course,  whereby 
divers  large  quantities  of  the  said  water  flowed  * 
over,  and  from  and  out  of  the  usual  and  proper 
course,  &c.  over  the  closes  of  the  said  plaintiff, 
and  thereby,  &c.  The  third  count  stated,  that 
the  defendant  wrongfully,  &c.  diverted  and  turned 
divers  large  quantities  of  the  water  of  the  said 
stream  out  of  the  usual  course  and  channel  over 
the  said  closes. 

The  defendant  pleaded  the  general  issue. 

The  plaintiff  at*  the  trial  abandoned  the  two 
first  counts,  because  he  was  unable  to  prove  the 
erection  of  the  dams,  &c.  hut  he  gave  in  evidence 
in  support  of  the  third,  that  the  defendant's 
son  had  let  down  the  wear  of  the  dam,  whereby 
the  plaintiff  *s  meadow  was  flooded  and  damaged 
by  checking  the  course  of  the  stream,  which 
caused  the  water  to  overflow. 

On  that  evidence  the  learned  Judge  reported^ 
that  he  had  nonsuited  the  plaintiff  with  liberty  to 
move  to  set  h  aside. 

J^rois  having  obtained  the  rule, 

Puller  now  shewed  cause. 

The 
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The  Court  held,  that  the  count  was  not  proved 
by  the  evidence,  and  that  in  actions  of  this  na- 
ture it  was  necessary  that  the  count  relied  on 
should  be  so  framed  as  to  meet  the  particulars  of 
the  fact,  more  distinctly,  and  with  greater  cer- 
tainty, and  therefore  they  pronounced  tlie 

Rule  discharged. 


1818- 


QmrfiTM 

MAK90IM. 


Tuetdatf, 


Jenner  v.  Yolland. 


A  VERDICT  had  been  found  for  the  defendant  if  aiantiiord 

dUtrain  inter 

on  the  trial  of  this  cause  at  the  last  assizes  for  niwhistenanfs 
Devofiy  under  the  direction  of  Mr.  J.  Abbott.  beas^of  the 

ploagli,  for 
rent  ancar, 

The  action  was   trespass  on  the  case  against  '^f^\ZZu^ 
the  defendant,  who  was  the  steward  of  the  Earl  JKnit)  u.at 
of  Morkyy  the  plaintiff's  landlord,  for  a  wrong-  p^^^^/]^^''' 
ful   distress  and  sale  contrary  to  the  stat.  (51  ^^Jen^*^^^^^^^^ 
Hen.  III.)  ^^iXi^T^^i 

'  dae,  and  ex- 

penceA,  witli- 

The   declaration  consisted  of  eight  counts. —  Miii?^thfm!^ 
The  first  count  was  framed  on  the  51  Htn.  III.  unSuhe'J^^^^^^^^ 
stat.  4.  and  was  as  follows:—  .     _       Kjauit 

tress,  and  con- 
trary to  the 

"Whereas  by  the    laws    and  statutes  of  this  statute  5i 

,  ,,..,,         4  H«i.  III.  if 

realm,  no  one  ought  to  be  distramed ,  by  beasts  therevwere 

^  reasonable 
Ot   groonds  for 
supposinir 
(from  the  appraisement  of  proper  and  eonipelent  perspni  viade  tt  tkt  time  of  the  taking), 
that  witboat  taktttfr  the  beists  o^  the  plough,  there  nvoidd  not  luif e  been  sufficient  to 
kave  satisfied  the  rent  and  expences  wbeD  sold. 

SemUe,  timt  there  is  no  order  roqoired  by  biw  to  be  observed  on  the  sale  of  soch  i^ood*, 
as  that  the  beasts  of  the  ploogh  should  be  postponed  to  other  goods ;  nor  is  It,  therpfore, 
a  cwue  of  action  that  the  be^tU  ^  the  pUmgk  akoM  be  softl  brf^fe  tlu  Ulur  g«sds  «k 
dUpnei  ^,  when  the  dbtress  itself  was  not  wnmgfol. 

hi 
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181B.       6f  the  plough,  nor  by  his  sheep,  so  long  as  he, 
jBMRBR      *^^^^  hsive  any  other  goods  and  chattels,  wherein 
a  reasonable  and  sufficient  distress  may  be  had 
and  levied,    (except    only  such  beasts  as  shall 
happen  to  be  found  doing  damage  to  any  one, 
which,   by  the  laws  and  customs  of  this  realm 
ought  to  be   distrained   for  the  same;)  yet  the 
defendant  well  knowing  the  premises,    but  con- 
triving, &c.   heretofore,   to  wit,  on,  &c.  at,  &c/ 
took  and  distrained    the   beasts  of  the  plough, 
and  sheep  of  the  plaintiff,  to  wit,  &c.  then  being 
in  and  upon  the  said  lands  and  premises,  so  held 
and   occupied  by  the  plaintiff  as  aforesaid,  and 
whereby  and  wherewith  he    the  plaintiff  then 
tilled  his  said  lands,  not  for  damage  feasant,  but 
for  certain  rent,  to   wit,  the  sum  of  \97L  10*. 
then  supposed  to   be    due  and  owing  from  the 
plaintiff  to  the  said  Earl,  for  and  in  respect  of 
the  said  lands  and  premises,  with  the  appurte- 
nances; although  there  were  then  and  there  other 
goods  and  chattels  of  the  plaintiff,  in  and  upon 
the   said   lands  and  premises  with  the  appurte- 
nances, (not  being  beasts  of  the  plough,  or  sheep,) 
sufficient  for  a  reasonable  distress  for  the  rent 
aforesaid:  and  the  defendant  afterwards,  to  wit, 
on  the  SOth  day  of  January^  in  the  year  afore- 
said, at  Plymouth  aforesaid,  in  the  county  afore- 
said, sold  the  said  beasts  of  the  plough,  and  the 
said  sheep,    and  converted  and  disposed  of  the 
money  arising  from  the  sale  thereof,  to  the  use 
of  him  the  defendant,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided.*' 

There 
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V 

There  was  a  count  in  trover,  and  other  counts  isis. 

for  keeping  distress  on  premises  for  an  unreason-  ^T^"^^^^ 

able  time;  for  selling    part   of  the  goods    dis-  •• 
trained,  not  for  the  best  price,  &c.  &c. 

Gaseiec  having  obtained  a  rule  to  shev  cause 
why  the  verdict  should  not  be  set  aside,  and  a 
new  trial  bad  on  the  ground  of  a  misdirection  on^ 
tlie  evidence,  as  applied  to  the  pleadings,  it  hav- 
ing been  proved  that  more  had  been  taken  than 
was  sufficient  to  pay  the  rent  and  expences,  in« 
dependently  of  the  beasts  of  the  plough,  and 
sheep ;  and  that  they  had  been  sold  first,  while 
other  things  had  not  been  put  up  to  sale, 

G  AiiROw,  Baroriy  now  read  the  learned  Judge's 
report,  from  which  it  appeared  to  have  been 
proved,  that  the  defendant  had  distrained  beasts 
of  the  plough  and  sheep,  amongst  the  rest  of  the  . 
farming  stock,  corn  and  hay,  and  farming  im- 
plements, &c. ;  and  that  the  furniture  in  the 
house  was  also  taken;  but  only  in  part  sold — 
that  the  beasts  of  the  plough  and  other  cattle 
had  been  sold  first,  (producing  about  35/,)  accord- 
ing to  the  usual  custom  of  commencing  such  sales 
with  the  out-of-door  goods; — and  that  the  whole 
had  been  previously  appraised  at  SIl/.  19^«  6d. 
by  a  sworn  appraiser  assisted  by  a  fanner.  The 
value  of  what  remained  unsold  was  variously  es- 
timated from  35/.  (the  auctiojieers.  valuation) 
upwards,  but  by  other  witnesses  from  that  sum 
to  100/. 

u  3  The 
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1818.  The  learned  Judg6  on  that  evidence  left  twq 

Jenmeu  qtiestions  to  the  jury;  1st,  whether  the  de- 
YohLAnt  fcndaiit  had  used  reasonable  diligence  in  ascer- 
taining, whether  there  was  sufficient  on  the  pre- 
mises without  resorting  to  the  beasts  of  thq 
plough  ;  and  2diy,  whether  the  goods  which  had 
been  seized  had  been  improperly  sold  Ify  the 
improvident  conduct  of  the  defendant.  And  his 
Lordship  directed  the  jury,  that,  if  they  were  of 
opinion,  that  the  defendant  had  reasonable  ground 
for  thinking  that  they  might  have  sold  enough 
without  selling  the  beasts  of  the  plough  to  satisfy 
the  arrear  of  rent  and  fiiir  expences  ;  aiid  that 
the  taking  the  cattle,  horses,  and  sheep,  were 
an  unreasonable  taking,  in  that  point  of  view 
they  ought  to  find  a  verdict  for  the  plaintiff: 
otherwise  tor  the  defendant. 

WilUamSy  C.  F.  Adam  and  Baiiey^  shewed 
cause:  contending  that  to  support  the  present 
action,  it  was  necessary  to  prove  tliat  the  distress 
was  palpably  and  grossly  excessive  in  its  dis- 
proportion to  the  amount  of  the  rent  in  respect 
of  which  it  had  been  made :  Field  v.  Mitchell  (a). 
— that  in  forming  the  estimation  of  such  excess, 
regard  should  be  had  to  the  distress  itself  only, 
and  not  to  the  result  of  the  sale,  which  was  only 
one  of  the  media  of  proof  of  an  excess,  and  not 
by  any  means  conclusive ;  for  it  might  turn  out 
well  or  ill,  according  to  extrinsic  circumstances, 
which  could  not  be  taken  into  account  by  the 
appraisers,  and  it  would   be  enough  if  the  de« 

(a)  e  E«p.  71. 

fendant 
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fendant  Iiad  acted  bmd  Jide^  and  that  a  propef  WW. 
appraisement  liad  been  previously  made  by  fit  per- 
sons,— and  that  that  would  be  sufficient  to  ex- 
onerate the  landlord,  and  those  acting  under  him* 
In  this  case  the  sale  had  turned  out  l)ettcr  than  had 
been  expected,  and  that,  by  the  exertions  of  the 
defendant.  As  to  the  beasts  of  the  plough  and 
sheep,  not  having  been  reserved  till  the  last, 
there  is  no  provision  in  the  statute  requiring 
that  to  be  done,  or  any  authority  establishing 
that  that  is  the  rule  of  law.  It  was  for  the  f>lain-^ 
tifF*s  accommodation  that  thq  household  furni- 
ture had  been  kept  back,  that  he  might  not  be 
turned  out  of  his  house,  unless  it  had  been 
necessary  to  sell  the  goods  in  the  house ;  and  as 
he  had  expressed  no  dissent,  it  might  therefore 
be  considered  to  have  been  with  his  consent  that 
the  household  furniture  had  not  been  disposed 
of  in  the  first  instance :  Wa$kborn  v.  Black  {b). 
Here  by  the  appraisement  the  distress  was  shewn 
'  to  be  reasonable  (according  to  tl)e  criterion  of 
the  statute)  "  after  the  value  of  the  debt,  and  by 
theestimatioti  of  neighbours  and  not  strangers,  and 
not  outrageous/'  Since  this  statute  of  Hen.  III. 
thft  of  £  /^w.  &;  Mary^  c.  5.  has  altered  the 
nature  of  distresses  by  pei*n>ittHig  them  to  be 
aold,  arid  ihey  are  no  longer  toerely  in  nomine 
fesniBf  in  \vhich  respect  the  law  has  become 
very  materially  changed.  The  statute  of  Henry 
the  3d.»  theiefqre,  as  applied  to  the  plaintiff's 
cause  of  act'ton  in  this  case,  may  be  considered 
as  obsolete^  because  the  principle  and  policy  of 

b4  the 
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1818.  the  act  no  longer  applies,  and  the  distress  itself 
is  now  rather  in  the  nature  of  an  execution  in 
satisfaction*  of  the  arrears  of  rent  due,  than  a 
pledge  for  securing  payment.  They  cited  in 
support  of  those  positions,  the  case  of  Hutchins 
V.  Ch^jnbers  (c),  where  the  doctrine  on  the 
statute  wd  on  the  general  law  of  distresses 
is  much  discussed :  and  they  submitted,  that 
under  the  circumstances  of  this  case  the  di- 
rection of  the  learned  Judge  was  correct,  and 
that  this  rule  ought  to  be  discharged. 

jGaselee  and  IVilde^  in  support  of  the  rule,  in- 
sisted, that  in  point  of  law^  not  only  had  the 
distress  been  wrongful  in  taking  the  beasts  of 
the  plough  whilst  there  waa  sufficient  on  the  pre- 
mises without  resorting  to  tbem ;  but  that  the 
illegal  sale  of  them  afterwards,  before  the  other 
goods  had  been  sold,  (and  which  was  not  a  mere 
gravamen  in  this  case)  was  alone  a  sufficient 
ground  for  maintaining  this  action,  and  one 
which  the  first  count  of  the  declaration  had  be^ 
specially  framed  to  meet,  being,  of  itself,  a  sub- 
stantive charge  and  integral  matter  of  complaint. 
And  they  contended,  that  the  statute  of  the 
2  JVm.  8c  Marjfy  had  merely  given  the  landlord 
a  power  to  sell  the  goods  distrained,  without  re- 
ference to  the  statute  of  Henry  3d.  or  without 
effecting  any  alteration  in  the  law,  with  respect 
to  distresses,  of  which  the  act  of  Henry  was 
only  declaratory,  leaving  the  party  still  answer- 
able for  the   illegality  of    the  distress^   and  of 

(c)  1  Bur.  679.— M8. 

course 
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course  for  the  sale  of  what  he  should  have  so       1818. 
illegally  distrained. 


Tlie  inducement  of  the  first  count  and  the 
charge,  they  submitted,  taken  together,  shewed 
that  the  illegal  sale  of  the  goods  was  the  gist . 
of  the  plaintiff's  cause  of  action,  as  to  which  they 
ni^ght  give  evidence  under  that  count  of  the 
declaration ;  for  the  allegation  of  contra  statutum 
does  not  vitiate  the  count  more  than  those  words 
in  an  indictment  for  a  common  law  offence 
would  do. 

Having  noticed  the  distinction  between  this 
species  of  action  and  the  more  common  one, 
for  a  wrongful  distress  on  an  excessive  takings 
they  adverted  to  the  language  of  the  two  acts 
of  parliament,  observing  that  the  statute  of 
Henry  3d  was  peremptory  in  the  provision  *  that 
no  man  should  be  distrained  by  his  beasts  that 
gain  his  land,  but  until  they  can  find  other 
sufficient  distress,'  &c. ;  and  that  the  statute  of 
JVm.  &  Marjfy  authorizing  the  sale  of  goods 
distrained,  was  in  pari  materi&j  and  was  •still 
subject  to  that  provision  of  the  law  with  respect 
to  the  things  allowed  to  be  distrained  on :  nor 
had  that  latter  statute,  in  requiring  the  goods  to 
be  appraised,  provided  that  the  appraisement 
should  be  the  criterion  of  the  reasonableness 
of  the  distress,  or  that  it  should  justify  the 
tort  of  a  distress  which  should  tura  out  to.  be 
in  fact  excessive  or  otherwise  illejgal.  Every 
distress  must  be  at  the  peril  of  the  party,  who 

cannot 
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W18.       cannot    sell  what   he   cannot    take ;   and  it  is 


UhVMR  equally  obligatory  on  him  to  sell  that  last,  which 
Yqllakbw  ^^^  ^*  expressly  prohibited  from  taking  ,  first. 
They  submitted  that  the  diefendant  should  have 
made  a  second  distress  if  the  first  had  been 
found  insufificient,  and  the  reason  why  a  second 
distress  is  allowed,  is,  that  the  landlord  might 
Kavp  no  ground  for  evading  the  statute. 

They  tlien  urged,  that  in  point  of  form,  the 
action,  (special,  on  the  case)  was  here  particularly 
correct  and  appropriate  ;  and  that  it  was  not 
necessary  that  the  declaration  should  aver  that 
there  was  a  sufficient  distress  on  the  premises* 
without  taking  axeria  carucie;  Dawson  x.Al- 
ford  (rf).  That  they  submitted  was  matter  of 
defence,  as  was  any  accidental  circumstance  of 
articles  of  uncertain  value  as  pictures,  horses,  &c. 
{Hutchins  v.  Chambers^  (e))  having  brought  an 
extraordinary  price,  in  consequence  of  extrinsic 
estimation  depending  on  mattei^s  out  of  the  com- 
mon calculation  of  an  appraiser.  And  so  far 
from  furnishing  an  excuse  for  the  defendant,  as 
matter  of  speculation,  all  such  possible  chances 
rendered  tlie  propriety  of  reserving  the  beasts  of 
the  plough  till  all  the  other  goods,  v/hich  had  been 
taken  should  have  been  first  sold,  more  obvious 
as  a  rule  of  conduct  on  the  part  of  auctioneers 
in  all  such  cases ;  and  in  the  present  case  it  was 
proved  that  the  furniture  and  household  goods 
left  uiisold  were  worth  at  the  lowest  estimation 
S(5/. ;  and  that  the  hay  and  corn  which  bad   also 

(ri)  Dy.  31*2,  a.  (c)  1  Bur.  500. 

not 
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pot  been    sold  was  worth   30/.  more;  whereas      Mid. 
the   beasts  of  the  plough  which  were  sold  had     ^t^^^ 
brought  only  about  15/.,  so  that  there  Could  be         »• 
no  doubt  as  to  the  fact  of  there  having  been 
sufficient  on  the  premises  without  taking  or  sel- 
ling the  beasts  of  the  plough ;  and  the  result  of 
a  sale  by  public   auction  is  a  fat  more  correct 
criterion  than  an  e.r  parte  appraisement  on  the 
behalf  of  the  distrainor,  which  is  always  below 
the  actual  value.    They  submitted  therefore^  that 
there  ought  to  be  a  new  trial, 

Tlie  Lord  Chief  Baron  was  not  present ;  sitting 
in  Elquity  in  the  Exchequer  Chamber. 

*Gbahah,  Baron^  absent. 

Wood,  Baron. ^^  This  motion  for  a  new  trial 
was  founded  on  a  supposed  misdirection  of  the 
Judge.  The  declaration  consists  of  a  great  many 
counts,  but  it  is  to  the  first  that  the  points 
made  in  this  case  apply ;  for  the  other  objections 
all  resolye  tliemselves  into  that:  and  tlierefore 
the  question  will  be,  whether  that  count  is  sup- 
ported by  the  evidence. 

'  It  has  been  attempted  to  be  shewn  that  the 
circumstances  attending  the  sale  of  the  goods  dis- 
trained are  sufficient  to  maintain  this  action,  on 
the  idea  that  they  support  the  first  count ;  but 
I  am  clearly  of  opinion,  that  unless  the  distress 
itself  was  wrongfully  taken,  they  do  not  Tlien 
the  whole  will  turn  on  the  inquiry,  whetlier  fak* 
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1818,  ing  the  beasts  of  the  plough  was  illegal,  under 
^T^^^^^  the  existing  circumstances,  at  the  time  when 
^^  ••  the  distress  was  originally  made.  Now  I  think, 
that  they  were  then  legally  and  properly  taken- 
.  It  is  true  the  landlord  is  not  authorized  to 
take  beasts  of  the  plough  if  there  is  other  suffi- 
cient distress  on  the  premises  at  the  time;  but 
that  is  a  question  which  must  not  be  left  to  be 
determined  by  any  subsequent  event,  or  to  be 
ascertained  by  the  actual  produce  of  the  sale ; 
for  we  know  that  the  goods  may,  and  often  do, 
bring  both  more  and  less  than  they  are  worth. 
We  must  look,  in  a  case  of  this  sort,  to  the 
circumstances  of  the  distress  at  the  time  when 
it  was  made.  I  have  no  doubt  that  the  true 
construction  of  the  statute  of  the  2d  of  JV.  &  M. 
in  requiring  an  appraisement,  is,  that  the  value 
of  the  goods  taken  might  be  ascertained  by  a  fair 
estimate  made  at  the  time  of  the  distress ;  and 
that  if  on  such  valuation  there  should  not  be 
thought  to  be  sufficient  without  them,  the  land* 
lord  might  distrain  the  beasts  of  the  plough. 
Such  was  the  opinion  of  the  Judge  when  he 
left  this  case  to  the  jury,  and  I  think  that  he 
was  right  in  his  direction  to  them.  Tliere  was 
no  evidence  oflfered  to  prove  that  there  was 
a  sufficient  distress  on  the  premises  without  tak- 
ing the  beasts  of  the  plough.  The  goods  were 
appraised  before  the  sale,  and  though  appraised 
on  the  behalf  of  the  vendors,  it  was  an  appraise- 
ment on  oath,  and  we  must  presume  it  to  have 
been  fair.  From  that  appraisement  it  appeared, 
that  without  these  cattle,  there  was  not  sufficient 
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in  reasonable  estimation  to  satisfy  the  landlord's       IWB 
rent  and  the  expences. 

It  has  been  said,  that  he  might  have  had  a 
second  distress.  No  doubt  he  might,  but  that  is 
not  an  answer  to  this  defence ;  for  if  it  were, 
the  cattle  might  in  the  mean  time  have  been 
driven  away.  On  the  whole,  I  am  clearly  of 
opinion  that  the  direction  and  the  verdict  were 
right. 

G ARROW,  Barofi,  of  the  same  opinion.— The 
case  was  properly  left  to  the  jury,  on  the  evi- 
dence, and  the  opinion  of  the  learned  Judge  was 
quite  correct;  or  it  would  be  a  most  incon- 
venient and  perilous  doctrine  for  landlords,  if 
the  objections  which  have  been  taken  to  it  were 
well  founded.  On  a  fair  construction  of  the 
statutes,  all  that  appears  to  be  required  is,  that 
the  party  slvall  act  bond  Jide,  and  there  is  nothing 
in  the  acts  calling  on  the  Court  to  adopt  any 
such  rule  as  has  been  contended  for — that  before 
the  beasts  of  the  plough  are  sold,  the  other  goods 
should  all  be  first  disposed  of.  As  to  leaving 
the  beasts  of  the  plough  for  a  second  distress, 
there  is  no  reason  why  the  landlord  should  take 
that  trouble,  or  incur  the  probable  risk  of  the 
tenants  driving  them  away,  or  of  their  being 
taken  in  the  mean  time  in  execution  by  a  judg- 
ment creditor. 

The  result  of  a  sale  is  of  itself  nothing  like 
a  fair  criterion  of  the  value  of  the -goods  sold, 

and 
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1S18.       and  we    must   not  be  told  that  all  appraisers 


jEMHBn  undervalue  goods  distrained*  lu  this  case  it 
YoulnB.  appears  that  the  defendant  himself  augmented 
the  prices  of  many  of  the  things  sold,  by  fre- 
quently bidding.  If  the  produce  of  a  sale  were 
allowed  to  be  the  criterion  by  which  the  right 
of  action  in  these  cases  is  to  be  upheld^  nothing 
would  be  more  easy  than  for  a  tenant  by  collusion 
to  raise  the  produce  of  a  sale  so  much  beyond 
the  appraisement,  as  to  subject  his  landlord  on 
all  such  occasions  to  this  kind  of  suit.  I  there- 
fore fully  concur  in  the  opinion  that  this  rule 
should  be  discharged. 

Per  Curiam. 

Rule  discharged.. 


Cole 
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1818. 


Cole  v.  Bennett.  Itl^'i!^ 

Sir  fFiiliam  Owen  obtained    a    rule  that  the  a  defendmni 

aetUiDg  m  mat* 

plaintiff  and  his  attorney  shoirid  shew  cause  why  ttr  in  dbpnte 
all  the  proceedinffs,  subsequent  to  the  8Sd  iVb-  tiff  in  the  mb- 
vembeTj  should  not  be  set  aside  for  irregularity ;  piaintiff'i  so- 
and  why  the  sheriff  of  Gloucestershire  should  invins  been 
not  return    to   the   defendant   the  money  paid  pt^UssTinthe 
under  a  writ  of  capias  ad  satisfaciendum;  and  ncr,ol!!fi^ 
why  plaintiff,   or  his  solicitor,    should  not    pay  mH^olH^dw 
the    costs   occasioned  by  such  subsequent  pro-  JJ^'^tooSy 
ceedings.  ^^3^ 

into  a  receipt 
given  by  tbe 

The  facts  and  merits  of  the  case  on  both  sides,  SJ?!?*!*  ^  ^*- 

«  '   lendant  on  aa« 

as  collected    from    the  various  affidavits,  which  ;f*f  *^®"'?^» 

'  that  no  further 

were  of  great  length,  appeared  to  be  as  follows :—  proceedings 
The  defendant  had  been  served  with  process  in  it*  the  action— 

*  does  not  bind 

June  or  October ^  when  he  called  on  the  solicitor  the  yiatniiy's 
and  told  him  he  had  never  had  any  dealings  in  the  present 
with  plaintiff,  and  that  the.  plaintiff  afterwards  tiff's  attorney^ 
told  the  defendant  he  had  never  ordered  his  canse^agafnst 
solicitor  to  sue  out  process ; — ^that  he  purchased  mTd^e^for" 
some  teazles  of  the  plaintiff,  for  which  he  cosuthSih** 
paid  on  the  22d  November  and  took  a  receipt,  by'Ll^nuaJS* 
in  which   was  introduced  a  memorandum,  that  JenXit  wimlt- 

iin  ^^^  liiiowledge 
""  of  notice  of  de- 
claration be- 
ing inttrlocntory  judgment,  and  that  defendant  had  told  him  that  he  had  paid 
tkt  debty  but  did  not  shew  him  the  meroorandnm ;— that  lie  then  informed  the 
that  unless  the  costs  were  paid  he  should  proceed  in  the  action— and  that  he 
ire  on  executing  the  writ  of  inquiry,  taken  nominal  damages  only. 

Service  of  notice  of  declaration  to  found  an  faaterlocutory  judgment  and  authorise  a 
writ  of  inquiry,  is  good,  by  affixing  i4  on  tbe  door  of  the  dweUing-hoiise  where  defendant 
last  liyed,  if  the  plaintiff  l>r  his  attorney  do  not  knovr  the  place  of  his  removal,  and 
knowledge  can  be  brought  home  to  him ;  and  in  caite  of  irregular  service,  the  defendant 
dwnld  move  tbe  Court  hrfltre  the  execution  of  the  writ  of  inquiry. 
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1818.  no  further  proceedings  wer6  to  be  had  in 
Cow  ''^^  action  which  had  been  commenced,  each 
BBNNm.  P^*'^y  ^o  V^y  his  own  expences;  —  that  after- 
wards, (about  the  middle  of  December)  the  de- 
fendant \th  Weurey  (Somerset)  where  he  then 
resided,  ami  wenfe  to  live  at  Felton^  (Gloucester- 
shire)  having  previously  publicly  sold  and  dis- 
posed of  the  greater  part  of  his  facming  stock, 
&c.-^that  in  the  beginning  of  March,  and  not 
before,  he  heard  tdiat  a  paper  (notice  of  declara- 
tion) had  been  put  on  the  door  of  his  late  dwel- 
ling a,t  fVeare  —  and  that  he  then  called  on  the 
solicitor,  and  shewed  him  tlie.  n^nora^dum  of 
settlement,  who  observed  that  he  (the  defendant) 
should  have  settled  it  with  him  (the  solicitor). 
It  appeaived  that  the  person  employed  to  fix  the 
notice  of  declaration  on  the  door  of  the  defend- 
ant's late  residence,  knew  where  he  then  resided, 
but  did  not  inform  the  attorney. 

On  these  facts,  and  the  authority  of  the  cases 
of  IVelsh  V.  Hole  (a),  and  Chapman  v.  Haw  (b), 
the  Court  granted  the  rule  to  shew  cause. 

The  attorney,  in  his  affidavit  filed  to  oppose 
the  rule,  swore  that  the  defendant  had  requested, 
time,  after  having  been  served  with  process  a  few 
days  before  the  return  of  the  writ,  but  that  he  had 
never  spoken  to  him  of  his  merits;  and  that  some 
little  time  before  interlocutory  judgment  was 
signed,  the  defendant  acknowledged  to  him 
having  received  or  seen  the  notice  of  declaration, 
but  had  said  that  he  had  paid  the  plaintiff  the 

(a)  1  Doug.  237.  (b)  1  Taunt.  341. 


TRINITY    T£illl9j   58  GEO.  III.  .     17 

debif    without  mentioning   the  other  matter  of       I8I8. 


dealing  between  them,  or  shewing  him  the  me-  ^^^^ 
morandum ;  and  the  deponent  then  informed  the  ^^Jjj 
defendant,  that  unless  his  costs  we^e  paid,  he 
should  proceed  in  the  action ;  and  that  on  the 
writ  of  inquiry  he  had  taken  .nominal  damages 
only.  And  he  also  swore,  that  he  did  not  know 
where  defendant  had  gone  to  reside,  or  that  he 
had  left  JVearCj  till  he  attempted  to  serve  notice 
of  declaration ; — that  he  believed  there  was  collu- 
sion between  the  parties,  and  that  he  had  been  in- 
formed that  the  plaintiff  had  gone  to  America. 

Moore  shewed  cause,  submitting  that  this  was 
a  conspiracy  and  collusion  to  cheat  the  attorney 
of  his  costs,  in  his  absence,  which  the  Courts 
would  not  permit.  And  he  cited  Swain  v.  Se- 
nate (c),  and  the  cases  there  referred  to.  On  the 
point  of  the  alleged  irregularity,  he  submitted 
that  the  service  of  notice  of  declaration  was 
good  where  the  defendant's  then  residence  was  nqt 
known,  and  that  if  not  so,  the  irregularity  could 
not  noW"  take  advantage  of  it,  after  a  writ  of 
•  inquiry  had  been  executed,  when  the  defendant 
might  have  moved  the  question  before.  Toms  v. 
Powell  (d):  Dowries  v.  Witherington  (e),  and 
Fletcher  v.  JVells  (/). 

Sir  JVilliam  Owen,  in  support  of  the  rule, 
urged  the  following  circumstances  existing  in  this 
case^   as    distinguishing    it  from  others  on  the , 

(c)  2  N.  R.  9f>.  (e)  2  Taunt.  243. 

(d)  7  East,  636.  (/)  6  lb.  191 . 

VOL.  VI.  c  question 
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1818.       question  of  settling  with  a  phiintiiF,  in  the  ab- 
"^^      sence  of  the  attorney ;— thdt   there  was   in    fact 
no  cause  of  action  i  and  that  therefore  the  plain- 
tiff  was  pfiid  nothing  in   the  way  of  settlement, 
for  that  no  debt  had  been  acknowledged. 

On  the  point  of  waiver  of  the  irregularity,  he 
submittedi  that  to  make  the  defendant's  inaction 
a  waiver,  the  plaintiff  ought  to  take  some  step 
after  the  irregularity,  for  otlierwise  non  constat 
that  the  plaintiff  will  proceed:  Young  v.  IVil^ 
son,{g). 

Wood,  Baron. — ^It  does  not  sufficiently  appear 
that  the  settlement  between  the  plaintiff  and  de- 
fendant was  bonAJide;  nor  is  it  positively  asserted 
by  the  defendant,  or  shewn,  by  the  affidavits,  that 
no  knowledge  of  the  notice  of  declaration  had 
r^ched  him;  on  the  contrary,  it  appeals  that 
he  had  been  informed  that  it  had  been  fixed  oa 
the  door  of  the  place  where  he  had  previously 
livedo  I  think  therefore  the  rule  should  be  dis« 
ehargedv 

GvARBOw,  Baron,  of  the  same  opinion. — ^The 
conduct  of  both  plaintiff  and  defendant  was 
exceedingly  suspicious.  They  had  no  right  to 
entpr  into  such  settlement  behind  the  attorney's 
bock.  Both  of  them  knew  that  some  costs  were 
due  to  the  attorney ;  and  all  ^  cases  proceed 
on  the  ground  that  the  parties  are  not  to  be  per- 

mittcd, 
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mittedy  by  any  such  collusion,    to  cheat  the  it- 
tomey. 

As  to  the  alledgecl  irregularity,  it  was  necessary 
for  the  defendant  to  shew  that  the  plaintiff  or 
his  attorney  knew  where  he  resided  in  Gloucester- 
shire. If  he  had  done  so,  there  might  have 
been  some  foundatioiv  for  the  application  on  that 
ground,  though  iii  this  case  the  defendant  would 
even  then  have  been  concluded  by  his  delay. 
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laid. 


COLB 

Reiiiiett. 


Rule  discharged, 

M'ith  costs. 


The  Kino  (in  aid  of  Myrrov,)  v.  Hill 
and  others. 


*  Mmdofff 
Jwne  id. 


Martin  had  obtained  a  rule  on  behalf  of  where  goods 
fV.  Clarke,  the  defendant's  landlord,  calling  on  an  extent  had 
the  Attorney  General  to  shew  cause  why  the  th^officeraior 
stock  and  effects  seized  under  this  writ  of  extent,  TockcS  np  on 
should  not  be  sold ;  and  why  Clarke  should  not  p^5h?"rrt 
be  paid  out  of  the  produce,  180/.  3s.  3d.  for  rent  ^^^^lltl^f^ 
accrued  due  to  him  since  the  seizure ;  (in  respect  ^^f^ » Mb!* 
of  the  premises  on  which  the  goods  had  been  JIJ^re'^'j^crMa 

taken)  [>"«*<>  »)•«  ^ 

^  landlord:  the 
Conrt  refaied 
to  Interfere  in  his  hehalf,  so  far  as  to  order  the  eflffets  to  be  sold,  and  the  rent  in  arrear  lo 
be  paid  to  him  out  of  the  produce. 

Semble.  bis  remedy  is  by  action  for  use  and  occnpation  against  the  tenant,  or  case 
against  the  officer. 
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1818.       taken)    and  why,    if   the  produce  of  such  sale 

^^^^      should  not  be  sufficient,  he  should  not  be  paid 

r.          the  deficiency  out  of  the  produce  of  other  stock 

and  others,    and  effects  of  the  defendants  which  had   been 

previously  seized  and  sold  under  the  extent. 

The  facts,  as  stated  in  Clarke's  affidavit,  were 
as  follow  :i—Tlie  defendants,  (who  were  Wine- 
merchants,)  in  Sept  ember  y  1815,  (when  the  ex- 
tent issued^)  occupied  certain  premises,  consist- 
ing of  vaults,  and  a  counting  house,  belonging 
to  Clarke,  on  a  lease  for  a  term  ending  at  Christ^ 
mas  following,  at  which  time  the  defendants 
were  indebted  to  Clarke  501.  for  half  a  year's 
rent.  After  the  extent  had  issued,  the  de- 
fendants agreed  with  Clarke,  who  was  not  aware 
of  tlie  extent,  for  a  further  term  in  the  pre- 
mises, to  .  commence  at  the  expiration  of  the 
former,  under  which  the  sura  in  question  had 
become  due  for  subsequent  rent  on  the  25th 
March,  181 8.  The  stock  of  the  defendants, 
which  had  been  seized,  and  were  still  remain- 
ing on  the  premises,  (and  which  was  more  than 
sufficient  to  satisfy  the  landlord,)  and  the  keys 
had,  ever  since  the  seizure,  remained  in  His 
Majesty's  hands.  And  it  was  stated,  that  in  con- 
sequence of  such  possession  of  the  Crown,  the 
deponent  had  been  deprived  of  his  right  of  dis- 
tress, of  which  he  should  otherwise  have  availed 
himself,  and  that  therefore  he  expected  to  lose 
the  rent  so  due  to  him. 


The 
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The  affidavit  of  the  sheriiF's  officer  who  made  *  1818. 
the  seizure,  stated  that  he  was  and  had  been  in 
possession  of  the  stock,  cellar,  and  keys,  under 
the  writ,  since  the  5th  October y  but  that  the 
defendants  had  continued  to  occupy  the  counting- 
house  over  the  vaults  without  interruption  or 
molestation ;  that  no  demand  was  made  for  rent 
at  the  time  when  he  took  possession,  but  that 
in  November^  Clarke  had  inquired  of  him,  who 
was  to  pay  the  arrears  of  rent,  and  that  the  de- 
ponent had  referred  liim  to  the  solicitors  who 
prosecuted  the  extent. 

The  solicitors  also  made  an  affidavit,  stating 
that  the  defendants  had  pleaded  to  the  extent, 
but  in  Michaelmas  term,  1816,  withdrew  their 
plea,  and  sufteied  judgment  to  be  entered  for 
the  Crown,  subject  to  a  reference  to  a  barrister, 
as  to  the  amount  of  the  debt  due  to  the  prosecutor 
of  the  extent,  but  that  he  had  not  yet  made  his 
award ; — that  in  the  mean  time,  the  sale  of  the 
stock  on  the  premises  was  to  be  suspended  :— and 
that  all  the  property  which  had  been  seized,  would 
be  insufficient  to  satisfy  the  debt  sought  to  be 
recovered  from  the  defendants. 

Dauncejf  and  Nolan^  who  now  shewed  cause, 
contended^  that  under  the  circumstances  so  dis- 
closed by  the  several  affidavits,  the  applicant  was 
not  entitled  to  the  object  of  the  present  motion, 
as  in  the  case  of  the  Crown,  an  extent  is  to  be 
preferred  to  the  landlord  s  remedy  of  distress : 
*  c  3  The 
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V, 

Hill. 
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The  King  v.  Cotton  (a),  lior  is  the  landlord  en- 
titled to  the  benefit  of  the  statute  of  the  8th  of 
Anne  :  The  King  v.  De  Caua;  (b). 

Martin,  in  support  of  his  rule,  insisted,  that 
the  present  case  \vas  quite  distinct  from  those 
cited ;  because  the  Crown,  instead  of  carrying 
aw^y  or  selling  the  goods  seized,  had  used  for 
a  long  period  the  landlord's  premises  in  keep- 
ing them  there,  thereby  preventing  other  goods 
being  brought  on  those  premises  on  which  he 
might  have  distrained,  depriving  him  not  only  of 
his  right  of  distress  on  the  goods  taken,  but  shut- 
ting tlie  vaults  against  the  introduction  of  any 
other  stock  on  which  that  fight  might  be  exer- 
.cised,  and  that  on  a  claim  not  yet  establislifd. 

Richards,  Lord  Chief  Baron.  •—  When  this 
property  was  seized  under  the  extent,  it  became 
appropriated  and  fixed  in  the  Crown.  How  then 
can  we  say  it  should  be  applied  to  discharge  a 
demand  subsequently  contracted?  Had  the  pro- 
perty been  sold  at  once,  it  is  admitted  no  question 
could  have  arisen.  Then  has  the  Crown  assumed 
a  new  character?  Mr.  Clarke  might  have  been 
ignorant  of  the  extent  at  the  time,  but  he  knew 
of  it  before  Christmas^  and  still  he  suffers  the 
defendant  to  continue  his  occupation  as  tenant ; 
and  there  can  be  no  doubt  that  an  action  might 
be  maintained  for  the  use  and  occupation ;  and  is 
he  to  be  permitted  to  say,  no,  I  will  look  to  the 


(a)  Park6r,  113. 


(ft)ABte,*Tol.u.  |kl7. 

Crown, 
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Crown,  who  never  made  any  engagement  with       IBIB. 

TlMKihd 

tried  in  the  usual  course,  it  would  not  most  pro- 
bably have  been  decided  sooner,  and  no  blame  is 
imputable  to  any  one  for  referring  the  matter. 
There  is  nothing  in  the  case  which  can  make  the 
Crown  a  tenant  to  Mr.  Clarke^  and  he  still  has  his'  , 

remedy  against  HilL    The  Court  tl>erefore  cannot  , 
interfere  on  any  principle  of  law  or  equity. 

Grahabi,  Baron,  absent. 

Wood,  Barov.  —  I  agree  in  thinking  that  this 
motion  could  only  be  supported  F)y  shewing  the 
Crown  to  be  in  the  situation  of  tenant  to 
Mr.  Clarke,  and  I  do  not  see  how  that  can  be 
made  out.  We  have  held  that  the  statute  which 
gives  landlords  a  remedy  does  not  extend  to  th« 
Crown. 

It  seems  to  me  clear  that  the  Hills  still  con- 
tinued tenants  to  Mr.  Clarke  as  before,  and  an 
action  of  use  and  occupation  might  be  sustained, 
or  a  distress  might  have  been  levied  on  any  othef 
goods  belonging  to  them. 

Whether  the  officer  has  done  wrong  in  staying 
so  long  on  the  premisefi  is  a  very  different  ques- 
tion, and  that  might  be  the  subject  of  a  special 
action  on  the  case.      Under   the  circumstances 
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v. 

Hill 

.and  others. 


of  this  case,  I  concur  in  thinking  that  we  cannot 
make  this  rule  absolute.  . 

G ARROW,  Baron,    expressed  himself   entirely 
of  the  same  opinion. 


Per  Curiam. 


Rule  discharged. 


SdJunc. 


The  King  v.  Morrall. 


The  statate 
of  Limita- 
tioiis  may  be 
pleaded  to 
tiseirefaeiat 
issued  by  the 
Crown  against 
the  drawer  of 
a  bUl  of  ex- 
change in  the 
hands  of  the 
Crown  debtor, 
and  which  has 
been  seized  by 
the  sheriff 
under  aa  in- 

aoisition  on 
le  preroga- 
tive process. 

Snch  a  plea 
held  good  on 
demurrer. 


Demurrer. 


On  a  writ  of  diem  clausit  extremum  against  a 
creditor  of  the  defendant,  a  debtor  to  the  Crown, 
it  was  found  by  the  inquisition  that  the  defendant 
was  indebted  to  him,  &c.  as  the  drawer  of  a  bill 
of  exchange  in  the  usual  manner,  whereupon  the 
present  Scire  facias.isswtA. 

The  defendant  pleaded,  under  the  statute  of 
Limitations,  (21  Jac.  I.  c.  16.  s.  3.)  that  the  sup- 
posed debt  was  not  grounded  upon  any  specialty, 
and  that  the  same  was  not  contracted,  and  did  not 
accrue  due  to  the  Crown  debtor  at  any  time  within 
six  years  next  before  the  death  of  the  Crown 
debtor,  or  the  teste  of  the  writ  of  diem  clausit 
extremum.    The  Attorney  General  demurred. 

Nolan,   in  support  of  the  demurrer,   insisted 
that  such  a  plea  was  not  admissible  as  a  bar  to 

the 
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the  Crown  suing  its  immediate  debtor,  not  in  aid,      ^^ 
which,  if  admitted  here,  it  must  be  held  to  be : 
and  that  the  Crown's  right  is  not  barred  by  the 
statute  of  Limitations, — by  a  plea  which  in  point 
of  fact  admits  the  debt. 

He  first  observed,  that  in  the  present  plea 
there  was  a  departure  from  the  usual  form  of 
pleading  in  bar  of  the  Crown,  in  not  setting 
forth  the  defendant's  title,  as  was  constantly  done, 
because  otherwise  the  defendant  shews  no  right 
to  contest  the  Crown's  demand,  who  is  entitled 
to  rely  on  a  primd  facie  case  set  up  against  a 
weaker  title,  and  which  cannot  be  merely  nega- 
tived, but  must  be  defeated  by  proving  a  better. 
He  then  urged,  that  as  the  Crown  was  not  bound 
by  any  of  the  other  statutes,  which  affected  the 
subject's  right,  as  the  statutes  of  Frauds,  Bank- 
rupts, &c.  so  it  was  not  bi/  this  statute,  that  even 
as  between  subject  and  subject,  the  statute  of 
I^imitations  had  been  considerably  relaxed  by  the 
construction  put  on  it  by  the  Courts; — and  that 
where  debts  would  have  been  otherwise  barred 
by  its  operation,  it  had  frequently  been  held  that 
a  party  suing  in  another  right,  acquired  after  the 
period  of  limitation  had  elapsed,  was  not  bound 
by  the  statute.  And  he  cited  the  case  of  Kar^ 
ver  V.  James  (a)j  and  Lord  Middleton  v.  Forbes, 
and  the  other  cases  there  cited,  in  notis,  as 
instances  where  it  had  been  determined,  that 
in  case  of  a  newly-acquired   right   to   sue,   as 

(«)  Wiiles's  Rep.  269. 

,  that 
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tliat  of  administrator  or  executor,  where  the 
action  was  commenced  in  a  reasonable  time,  no 
disability  could  be  pleaded.  He  then  adverted  to 
the  case  of  Ilodsdtn  v,  liarridge  (b),  and  the 
numerous  authorities  collected  in  the  notes  of  the 
learned  annotator  on  that  case,  in  support  of  the 
same  position.  Here,  he  submitted,  the  Crown 
having  become  entitled  to  the  debt,  the  plea  of  the 
statute  (v/hich  admitted  the  debt)  was  no  bar  to 
the  Crown,  who  was  entitled  to  advantages  denied 
to  private  plaiutifls— that  the  Crown  had  sued  im 
mediately — and  that  it  did  not  appear  by  the  record 
whether  the  Crown  s  debtor  might  not  have,  been 
beyond,  seas,  or  in  other  circumstances,  putting 
him  out  of  the  operation  of  a  restraining  statute, 
the  principle  of  which  has  never  been  encouraged 
in  Courts  of  Law  to  its  full  literal  extent. 


[On  this  part  of  the  case,  the  Court  suggested, 
that  the  Crown  might  have  replied  the  legal 
disability  —  and  that  the  argument  founded  on 
the  p  ea  admitting  the  debt  would  apply  to  a  plea 
of  release:  and  Mr.  Uaron  Garrow  observed, 
that  he  remembered  it  to  have  been  remarked  by 
Lord  Kcuyon,  that  the  defence  of  the  statute  of 
Limitations  was  by  no  means  generally  dishonour- 
able, as  some  persons  supposed;  and  that  if  this 
plea  were  demurrable,  no  man  could  safely  burn 
a  receipt  at  any  time.] 

It  was  then  submitted,  that  unless  the  plea 
were  a  good  bar,  the  Crown  could  not  be  called 


(6)  t  Saund.  01. 
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on  to  reply,  and  that  the  CtQwn  ha$  a  right  to 
be  enabled  to  take  issue  on  every  point  of  the 
pleading  —  Stamford,  63. —  and  that  in  the  case 
of  the  Crown,  many  pleas  whiqh  were  available 
a$  l3etween  subject  and  subject,  had  been  fre- 
quently held  to  be  no  bar ;  thus  the  common  plen 
of  set-off  was  not  permitted  where  the  suit  was 
by  Crown  process. 


VT 


iBia. 


Tli«Kiiio 

liORRALU 


[Wood,  Baroiij  obsei-ved,  that  he  by  no  means 
admitted  that,  and  that  when  such  a  question 
should  be  brought  fairly  before  the  Court,  it 
would  be  found  to  require  deliberate  considera- 
tion (c).] 

He  ultimately  submitted  that  the  object  of  the 
statute  (which  he  observed  was  often  productive 
of  great  wrong)  was  confined  to  the  parties  them- 
selves suing  propria  jure,  and  that  the  act  was  not 
meant  to  affect  the  rights  of  other  persons  which 
might  subsequently  arise :  and  that  the  Crown 
was  not  bound  by  the  laches  of  its  debtor. 

GaseleCj  abbut  to  argue  in  support  of  the  plea, 
was  stopped  by 

Richards,  Lord  Chief  Baron.  —  The  cases 
which  have  been  cited  of  executors,  administra- 
tors, and  fames' covert,  are  within  the  statute,  and 
have  been  allowed  to  be*  so  by  equitable  construc- 
tion; but  the  preseilt  case  is  certainly  not 
within  any  construction  which  can  be  put  on  it 


(c)  Vide  Rexv.  Skerfcwd,  tntc,  vol.  iii.  p.  275. 
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I8ie,  (read  the  section).  It  has  been  put,  that  this 
Th«Kiiio  P^^^  admits  the  debt,  but  I  do  not  think  that  that 
MoBRALL.  is  a  necessary  consequence  of  it;  and  in  answer 
to  what  has  been  said  of  the  injustice  done  by 
operation  of  this  statute,  I  say  that  infinite  in- 
justice has  been  prevented  by  it,  and  so  it  appears 
my  Lord  Kenyan  thought, 

[His  Lordship  adverted  to  the  pleadings.]  I 
admit,  that  as  between  the  Crown  and  its  im- 
mediate debtor,  this  statute  has  no  application. 
But  in  a  case  like  this,  where  the  question  is  what 
debt  was  due  from  the  defendant  to  the  Crown's 
debtor,  the  rule  is  very  diflFerent;  for  the  Crown 
is  only  entitled  to  its  debtor's  right,  and  cannot 
create  or  revive  any  right  in  the  person  of  its 
debtor,  if  none  ever  existed,  or  it  has  become  ex- 
tinct. In  this  case,  nothiilg  could  have  been 
recovered  by  the  debtor  of  the  Crown  against 
this  defendant  if  the  statute  had  been  pleaded  ; 
I  therefore  consider  that  it  is  also  a  good  bar  to 
the  suit  of  the  Crown,  who  stands  precisely  in 
the  same  situation  as  its  debtor,  and  that  this  is 
an  honest  plea,  which  therefore  the  law  allows. 
If  the  Crown  could  thus  put  its  debtor  in  a  better 
situation  than  lie  was  in  before,  by  such  a  proceed- 
ing as  this,  the  consequences  would  be  monstrous 
before  the  passing  of  the  late  statute,  and  the 
mischief  would  have  been  incalculable. 

I  am  therefore  of  opinion  that  this  is  a  good 
plea. 

Graham, 


I 
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Graham,  Baron^  absent.  1B18. 
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Wood,  Baron. — I  entirely  concur  in  the  opinion  ^^^^^ 
which  has  just  been  delivered.  It  has  been  urged 
that  the  statute  of  Limitations  does  not  bind  the 
Crown ;  and  that  proposition  properly  understood 
is  true,  that  is,  the  Crown  is  certainly  not  bound 
by  the  statute,  so  as  that  it  might  be  pleaded  in 
bar  by  its  immediate  debtor.  But  in  this  case, 
the  claim  of  the  Crown  is  only  a  derivative  right, 
and  it  must  therefore  stand  in  the  same  situation 
as  its  principal.  This  plea  would  have  been  a  bar 
to  the  creditor's  claim,  aud  so  it  would  to  an  action 
by  his  executor  or  administrator;  arid  the  Crown 
can  have  no  better  right  than  the  original  cre- 
ditor, or  his  representative. 

It  has  been  said  that  this  plea  admits  the  debt. 
Be  it  so;  still  it  is  only  an  admission  of  the 
existence  of  the  original  debt,  and  to  that  the 
plea  is  as  much  a  bar  as  if  a  release  had  been 
pleaded  and  given  in  evidence,  yet  that  also 
would  have  admitted  the  original  debt,' but  it 
would  have  barred  the  claim. 

Then  it  was  contended  the  Crown  was  not 
obliged  to  reply ;  but  certainly  if  a  release  plead- 
ed could  be  shewn  to  be  fraudulent,  it  must  have 
been  replied  to,  or  the  fraud  could  not  be  proved, 
there  is  no  other  mode  of  avoiding  a  bar,  whether 
it  be  a  release  or  a  positive  statute. 


TUr 
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Tflfifil.  Tlie  cases  which  have  been  cited  establish,  that 

^^^^    executors  have  a  right  to  sue,  although  the  sta- 

*-:         tiite  may  have  run.    That  is  so  wheie  an  action 

has  been  i)rought  by  the  testator  \fithin  the  six 

,  years  ;  but  otherwise  executors  have  no  right  to 

sue,  for  the  statute  is  a  complete  bar.     Even  in 

the  former  case  they  have  been  allowed  to  sue  on 

the  principle  of  an  action  being  brought  within 

time,  before  their  right  has  accrued — and  are  pifr- 

niitted  by  an  equitable  rule  of  constructipn  of  the 

act,  adopted  by  the  Courts,  that  when  a  suit,  which 

]>as  been  commenced  in  time,  shall  happen  to  abate 

by  the  death  of  the  party,  his  representative  shall 

have  a  reasonable  time  to  revive  the  proceedings. 

An  objection  was  made  to  the  form  of  this 
])lea;  but  I  think  it  right  in  point  of  form. 
That  objection  appears  to  have  been  founded  on  a 
notion  confounding  the  seizure  of  this  debt  with 
the  case  of  good6'  seized  under  an  extent,  where 
the  party  who  comes  in  to  claim  must  make  title 
in  himself  to  give  him  a  right  to  contest  the 
Crown's  proceedings. 

G ARROW,  Baron. — I  am  of  the  same  opinion* 
Disposed,  to  the  fullest  extent,  to  protect  the  rights 
of  the  Crown,  charged  as  it  is  with  important 
trusts  for  the  benefit  of  the  community,  of  which 
it  is  the  representative,  I  think  that  duty  best 
performed  by  not  carrying  its  claims  beyond  the 
line  prescribed  by  justice  :  and  I  consider  that  the 
privilege  now  attempted  td  be  established,  would 
be  both  inconvenient  and  unjust.     This  debt  was 

completely 
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completely  gone :    then  by  a  process,  said,  by  a       1818. 
fiction,  to  be  for  the  benefit  of  the  Crown,  it  is     JT^T^ 

The  Kino 

attempted  to  revive  the  debt,  and  place  the  ere-  •• 
ditor  in  a  better  situation  than  the  law  permits. 
Tliat  is  too  gross  an  absurdity  -^  and  if  we  suppose 
the  commou  case  of  o«ie  of  the  partners  of  a  bank- 
ing-house being  a  receiver-general,  what  exten- 
sive mischief  might  it  not  produce,  when  it  is  well 
known  that  (he  necessary  acknowledgements  are 
seldom  interchanged  on  the  settlement  of  banking 
accounts.  It  is  right  that  the  subject  should 
take  advantage  of  the  piunciple  of  a  statutCi 
which,  if  it  may  in  one  or  two  cases  tlirough  the 
laches  of  the  party^  have  haared  a  just  demand, 
yet  has  the  constant  effect  of  shutting  out  unjust 
claims  founded  on  experiments  made  to  take  ad- 
vantage of  carelessness  or  misfortune  on  the  chance 
of  vouchers  being  lost  or  mislaid.  Great  care  has 
been  taken  also  by  the  Court,  to  prevent  its 
working  injury,  and  slight  acknowledgments  are 
sufficient  to  take  proper  cases  out  of  its  operation. 
I  think,  therefore,  tliat  this  is  a  good  plea  in 
answer  to  the  present  claim  of  the  Crown. 

Per  Curiam. 

Judgment  for  the  defendant. 
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Friday^ 
5th  June. 


Where,  a  de- 
fendant has 
been  arrested 
on  an  attach- 
ment for  con« 
tempt  in  not 
appearing  to  a 
mbpcmaad 
re$p,:  the 
Court  will  not 
srant  a  motion 
tora  messenger 
to  bring  up 
the  body,  if  he 
have  given  a 
hail  bond' to 
the  sheriff;  al- 
though  the 
penalty  be 
very  inade- 
quate to  ihe 
occasion. 

If  there  be 
an  injunction 
restraining 
further  pro- 
ceeding in 
theaehoUf  the 
plaintiff  should 
apply  to  the 
Court,  under 
the  particular 
circumstances, 
to  be  permitted 
to  sue  on  the 
bail  bond,  not- 
witlutanding 
the  injunction, 
where  the 
defendant  has 
not  complied 
with  tlie  con- 
dition by  ap- 
pearing. 


Bird  WOOD  v.  M,  Hart  and  Anodier. 

Wild  moved  for  a  messenger  to  bring  up  the 
body  of  one  of  the  defendants,  arrested  on  an 
attachment  which  had  been  returned  cepi  corpus. 

• 
The  affidavit  of  the  plaintiff's  clerk  in  court 
stated,  that  this  action  had  been  brought  to  re- 
cover the  sum  of  2,000/.  and  upwards ;  that  the 
other  defendant  had  caused  an  appearance  to  be 
entered  to  the  writ  of  subpcena  ad  respondendum  ; 
but  the  defendant,  M.  Hart^  had  not  appeared  ;— 
that  therefore  an  attachment  was  issued  on  the 
STst  October^  1816,  returnable  6iki' November ^ 
under  which  the  defendant  was  arrested,  and  the 
sheriff  had  retunied  cepi  corpus ; — that  the  de- 
fendant had  aftqrwards  attempted,  by  motion,  to 
set  aside  the  service  of  process  for  irregularity,  but 
had  failed  {a) ; — that  many  other  actions  had,  at 
the  same  time,  been  commenced  against  the  defend- 
ant, and  other  persons,  involving  the  same  ques- 
tion, some  of  which  had  been  tried,  and  verdicts 
had  been  found  for  the  plaintiffs ;  and  that  the 
attorney  concerned  for  the  defendants  in  this 
cause,  was  also  concerned  for  the  defendants  in 
some  of  the  causes  which  had  been  tried  ;— ^that 
this  cause,  and  some  of  the  others,  had  been 
stayed  by  injunction  out  of  the  Court  of  Chan- 
cery till  three  days  previous  to  the  last  assizes  for 


(b^  Vide  ante,  toI.  iii.  p.  176. 


th^ 
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the  county  of  Devon,  when  such  of  them  as  were      i^^®- 


ready  for  trial  were  proceeded  in,  and  the  plain-    buiowooo 
tiffs  obtained  verdicts; — that  the  plaintiff,  be-       hIrt 
ing  desirous  that  the  cause  should  be  tried   at  »°*"^*'"®"'* 
the  next  assizes,  had,  a  few  days  since,  applied  to 
the  attorney  for  the  defendant  31.  Hart,  request- 
ing hira  to  enter  an  appearance  for  him,  which  he 
had  refused  to  do ; — and  that  without  the  aid  of 
the  Court,  the  plaintiff  would  be  prevented  from 
proceeding  in  the  cause. 

The  motion  was  made  on  the  authority  of  the 
case  of  Cuthbert  v.  A  dean  {b) ;  but  it  appeared 
that  the  defendant  had  given  a  bail  bond  to  the 
sheriff  on  being  arrested. 

The  Court,  therefore,  held,  that  the  plaintiff's 
only  remedy  was  on  the  bail  bond,  however  in- 
adequate to  the  purpose  that  might  be,  (being 
only  in  the  penalty  of  40/.)  as  it  had  satisfied  the 
contempt :  and  they  observed,  that  the  plaintiff 
might  have  proceeded  by  Venire. 

Motion  refused. 

[It  having  been  suggested  that  the  plaintiff 
could  not  proceed  on  the  bail  bond,  there  being 
an  injunction  in  force  at  the  time :  the  Lprd  Chief 
Baron  observed,  that  the  plaintiff 's  course,  under 

such 

(6)  Buiib.  82  •. 

*  The  depnty  clerk  of  the  pleas  being  referred  to,  reported  that  there 
did  not  appear  to  have  been  any  instance  of  such  a  motion,  since  the 
case  in  Bnnbary. 
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such  Circumstances,  was  to  have  applied  to  the 
Chancellor  to  be  permitted  to  sue  on  it,  notwitlv 
standing  the  injunction]. 


A  party  in  cns- 
tody  for  a  con- 
tempt in  dis- 
obedience of 
tlie  process  of 
the  Coort,  will 
sot  be  dis- 
charged with- 
out wider- 
talung  not  to 
bringan  actioui 
when,  by  his 
own  devicCi 
the  process 
had  been 
serred,  in 
point  of  facty 
on  another 
person  of  the 


It  is  not  the 
practice  of 
lAif  Court  to 
serveasM^- 
jMnModre- 

tiy  leaTincthe 
body  of  ue 
writ  with  the 
defendant, 
where  there 
is  bat  one,  as 
is  the  practice 
in  the  Court 
of  Chancery. 
It  is  sufficient 
if  a  copy  be 
left,  and  the 
original  pro- 
duced. 


.    Bland  v.  Buckley. 

-« 
Clarke  shewed  cause  against  a  rule  M'hich 
had  been  obtained  by  Treslove  for  setting  aside 
the  writ  of  attachment  issued  in  this  cause,  should 
not  be  set  aside,  and  why  Thomas  Buckley y  the 
elder,  in  custody  by  virtue  thereof,  should  not  be 
discharged. 

The  applicant's  family  (as  it  appeared  from  the 
affidavits)  had  directed  the  officer  who  called  to 
serve  him  with  process,  to  the  house  of  his  gmnd- 
son  (of  the  same  name),  in  die  neighbourhood, 
and  the  subpoena  (adresp.)  was  accordingly  served 
there,  by  leaving  a  copy  with  the  wife,  and  shew- 
ing  her  the  original  a;nV.— The  defendant  not 
appearing,  he  was  arrested  on  an  attachment  for 
the  contempt. 

The  defendant  had  not  denied  knowledge  of 
the  service,  or  the  other  facts,  and  on  that  point 
the  Court  were  of  opinion  that  the  rule  to  shew 
cause  ought  not  to  have  been  granted  in  the  first 
instance :  and,  treating  the  whole  as  an  evasion, 
they  refused  to  make  an  order  for  the  liberation 

of 
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of  the  defendant,  unless  he  would  undertake  not       i0i8. 
to  brmg  any  action  for  the  arrest  and  false  im- 
prisonment;   and,  counsel  not  having  been  in- 
structed to  give  such  undertaking,  they 

Discharged  the  rule, 

With  costs. 

Another  objection,  in  point  of  practice,  was 
taken  to  the  mode  of  service,  on  the  authority  of 
a  determination  of  Lord  Hardwicke  (a),  who  held, 
that  service  by  leaving  the  label,  and  shewing 
the  body,  was  not  regular  service,  where  there  is 
only  one  defendant ;  for  in  that  case,  the  body  it- 
self should  be  left. 

Per  Curiam  [having  referred  to  the  Register]. 
The  officer  reports,  that  by  the  practice  of  this 
Court,  it  is  quite  regular  to  serve  this  process  as 
it  has  been  served  in  the  present  instance,  and 
they  are  aware  of  the  different  practice  which 
obtains  in  the  Court  of  Chancery, 

(a)  Anon.  3  Atk.  567. 
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9tk  Jmu. 


Gai^sford  V.  Blackford. 


^q^Z^lJ!"  JERVIS  had  obtained  a  mie  to  shew  cause  why 

STrd'^Mn'g  there  should  not  be  a  new  trial  in  this  action  for 

rMpomibuu*  damages,  for  the  value  of  goods  furnished  to  a 

in*niredT*^  third  pcrsou,  on  the  credit  of  a  reference  to  the 

would  rive  defendant  as  to- his  character  and   responsibility, 

any  thing  he  wherein  the  jury  had  given  '  a  verdict    for    the 

wanted,  does  ,      .  "^  . 

notwarnmtor  plaintiff,  on  the  trial  before  the  Loi^d  Chief  Ba-^ 
rotij  at  the  last  sittings  for  Middlesex. 


sopport  10 
gCHeral  an  ta- 
nmendo  as  that 
A«  (the  person 
referred  to) 
beli^wd  SMcA 
third  penom 
was  a  man  m 
gooddraim' 


The  objections  taken  to  the  verdict,    on  the 
motion,  were,  that  the  declaration  was  oot  sup- 
ported by  the  evidence,  and  that  it  was  contrary 
tobetinsu/*    to  the  direction  of  the  learned  Judge. 

with  goedi  on 
credit. 

The  declaration  stated,  *  that  one  Hqfer,  having 
proof  of  snch  appHed  to  Brozv97j  the  plaintiff's  agent  in  LondoUy 
tionofuie*'     for  Certain  goods  of  his  principal,  to  be  delivered 

character  and 
circnnistances 
of  another, 
without  fraud, 


to  him  on  credit,  had  referred  him,  Brozvn^  to  de- 
fendant, respecting  his  character  and  circum- 
tiwTfo^S.*^  stances,  who,  in  answer  to  certain  questions  put 
SwS^htt'was  ^^  ^'™»  ^^^^  knowing  the  premises,  and  that 
SbTtthe^l^B  ^^f^^  ^^  ^^  ^^^  .^^d  insolvent  circumstances, 
falsely,  &c,  informed  said  JBrozrw,  that  he  {Hofer) 
had  been  in  partnership  with  a  Mr.  Meycr^  as 
provision  merchants ;   that  they  (the  said  Lewis 


so  spoken  of 
had  been  theft 
recenUy  dis- 
charged under 
the  insolvent 
act,'  and  that 

the  defendant   Hofer  and  the  said  Mr.  Meyer)  had   disagreed 
and  separated :    and  that  at  that   time   the  said 

Where  the 
Judge  is  stop- 
ped by  a jury 
in  summing 
up  in  favor  of 
one  of  the 
parties,  de- 
claring themselves  satisfied,  and  finding  immediately  for  the  other,  it  is  good  groand  for 
a  new  trial. 


Lewis  Hofer  was   indebted  to  him  the  said  de- 
fendant to  the  amount  of  between  700/.  and  800/. 

which, 
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whichy  though  the  separation  had  caused  a  little       isis. 
delay  in  the  settlement,  had  been  most  honorably     ^-^^-^^ 
discharged  ;  that  the  said  Lewis  Hofer  then  owed  v. 

him^  said  defendant,  50/.  and  upwards,  and  that 
hcy  the  said  defendant,  was  ready  to  give  him^  the 
said  Lewis  Hofer,  credit  for  any  thing  he,  the 
said  Lewis  Hofer,  wanted,  thereby  then  and  there 
meanings  that  the  said  defendant  believed  said 
Lewis  Hofer  to  be  a  man  in  good  circumstances^ 
and  Jit  to  be  trusted  with  goods  on  credit ;  by 
means  and  in  consequence  of  which  information 
so  given  by  said  defendant  to  said  John  Aquila 
Brown,  as  such  agent  as  aforesaid,  the  said  Aguila 
Broxan^  not  knowing  to  the  contrary,  but  bcr 
lieving  therefrom  that  the  said  Lewis  Hofer  was  a 
roan  in  good  circumstances,  and  fit  to  be  trusted 
as  aforesaid,  afterwards,  to  wit,  on  the  day,  &c. 
and  on  divers  other  days  and  times  between  that 
day  and  the  1 9th  day  of  November  then  next  fol- 
lowing, at,  &c.  as  such  agent  as  aforesaid,  was  in- 
duced to  give  credit  to  the  said  Lewis  Hofer,  and 
did  then  and  there,  as  such  agent  of  said  plain- 
tiffs, and  on  their  behalf  as  aforesaid,  sell  and 
deliver  to  him,  tlie  said  Lewis  Hofer,  divers 
goods  on'credit,  to  a  large  amount,  to  wit,  to  the 
amount  of  600/.  to  wit,  at  tVestminster  aforesaid, 
in  the  county  aforesaid,  whereas  in  truth  and  in 
fact  the  said  Lexvis  Hofer,  at  the  time  of  the  said 
defendant  so  giving  the  said  information  to  the 
^\A  John  Aquila  Brown  as  aforesaid,  was  in  bad 
and  insolvent  circumstances,  and  not  Jit  to  be 
trusted  with  goods  on  credit.  And  whereas  the 
said  defendant  was  not  ready  to  give  the  .said 
Lewis  Hofer   credit  for  any  thing   he  wanted. 

D  3  And 
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1818-  And  whereas,  in  truth  and  in  fact,  the  said  de* 
gawsford  f^^^^^^  ^''^^  ^^^  there  xvell  knew  that  the  said 
Blackford    ^^^^®   Hofer  xvos  in  bad  and  insolvent  circunn^ 

stances^  and  not  fit  to  be  trusted  with  goods  on 

credit.' 


Ther^  was  a  second  count,  charging,  that  the 
defendant,    intending    to    deceive,    &c.   falsely, 

fraudulently^  and  deceitfully^  then  and  there  ^s* 
serted  and  represented  to  said  John  Aquila  Brown, 
then  and  there  being  the  agent  of  said  plaintiffs^ 
on  that  behalf  in  substance,  that  he,  the  said 
John  Aquila  Brown,  as  the  agent  of  said  plain^ 
tiffs,  might  safely  trust  and  give  credit  to  said 

-  Lewis  Hofer  in  that  behalf  and  that  he  the  said 
John  Aquila  Brown,  as  such  agent  as  last  afore-^ 
said,  might  safely  sell  and  deliver  to  said  Lewis 
Hofer,  goods f  wares,  and  merchandize,  upon 
trust  and  credit,  by  means  of  which  said  last 
mentioned  false,  fraudulent,  and  deceitful  asser* 
tion,  &c. 

The  defendant  pleaded  the  general  issue. 

The  Lord  Chief  Baron  reported,  in  substance, 
that  the  first  averment  in  the  declaration  only  had 
been  proved,  and  that  the  representations  alleged 
to  have  been  made  by  the  defendant  as  to  the  re- 
sponsibility of  Hofer,  had  not  been  falsified— 
that  being  therefore  of  opinion,  that  the  plaintiff 
had  not  made  out  such  a  case  as  entitled  him  to 
the  verdict  of  the  jury,  he  was  directing  them 
accordingly,  wheft  the  jury  interrupted  him,  by 
saying  that  they  were  satisfied,  and  his  Lordship 

having 


Blachfobd. 
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having  ceased  to  proceed  with  summing  up  the       le^g^ 
evidence,  they  immediately  returned  a  verdict  for     ^-"^/^^ 
the  plaintiff.     It  had  also  been  proved  that  Hqfer  ^     „^** 
had  recently  before  the  time  of  the  representa- 
tion mentioned   in    the    declaratibn,    been   dis- 
charged   under  the  insolvent  act,  and    that  the 
defendant  not  only  knew  it,  but  was  actually  one 
of  his  creditors  at  the  time,   and  had,  as  such, 
received  the  necessary  notice  of  the  insolvent's 
intention  to  apply  for  his  discharge. 

Chiit^y  shewing  cause,  submitted,  that  as  the 
action,  which  was  in  the  nature  of  deceit,  had 
been  bottomed  on  the  suppressio  veriy  and  not  on 
the  allegatio  falsi,  the  plaintiff's  case  had  been 
proved,  and  he  was  therefore  entitled  to  the  ver- 
dict which  he  had  obtained,  on  the  authority  of 
the  following  determinations,  Pasley  v.  Free- 
fnan{^a\  (where  mere  falsehood,  whereby  the 
plaintiff  was  deceived  into  a  loss,  without  benefit 
to  the  ^lefendant,  or  collusion  with  the  person 
benefited,  was  held  sufficient  to  maintain  the  ac- 
tion), Eyre  v.  Dunsford  (A),  and  Hutchinson  v. 
Bell  (c).  Therefore,  as  it  had  been  proved  that 
the  defendant  bad  knowledge  of  a  fact  which,  if 
he  bad  communicated,  would  have  prevented  the 
credit  which  he  had  caused,,  by  what  he  did  com- 
manicate,  to  be  given,  he  had,  by  having  under- 
taken to  answer  the  enquiries  fully,  a^  he  had 
answered  them  in  part,  rendered  himself  liable  to 
the  plaintiff  for  damages  in  this  sort  of  action. 

Jervis  was  stopped  by  the  Court. 

(fl)  3  T.  R.  51,  (&)  1  East,  318.  (c)  1  Taunt.  668. 

D  4      ,  Richards, 
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1818.  Richards,  Chief  Baron^  was  absent ;  sittii^ 

Q^^m    *^  Equity  in  ^c  Exchequer  Chamber. 


V. 

Blachfoho. 


Graham,  Baron,  was  absent. 

Wood,  Baron.  This  is  too  extensive  an  inu- 
endo  clearly,  and  by  no  means  warranted  by  the 
speeches  attributed  to  the  defendant,  nor  is  there 
any  thing  in  the  evidence  to  prove  that  the  de-  • 
fendant  intended  a  fraud  on  the  plaititifF,  by  the 
representation  of  the  character  of  the  defendant; 
and  unless  the  declaration  be  proved,  this  action 
caniiot  be  maintained* 

Garrow,  Baron.  This  is  certainly  a  most  un- 
satisfactory verdict  Every  one  must  know  that 
there  may  be,  and  frequently  are,  cases  in  which 
a  man  who  has  been  discharged  under  an  insol- 
vent act,  where  it  is  the  consequence  of  inevit- 
,able  misfortune,  may  still  be  thought  trust- 
worthy by  many  who  know  him,  from  a  confi- 
dence in  his  honesty,  and  his  skill  and  industry 
in  trade.  Then  the  inuendo  is  by  no  means  borne 
out,  or  the  substance  of  the  declaration  proved. 
But  I  do  not  think  it  necessary  to  go  into  those 
questions,  where  I  find  the  judge  interrupted  by 
the  jury  in  summing  up,  and  about  to  direct 
them  as  to  the  representations  proved  not  being 
sufficient  in  law  to  maintain  the  action,  and  they 
having  thus  misled  the  judge^  give  a  contrary 
verdict,  I  cannot  but  think,  that  that  alone  is 
a  su^cient  ground  for  granting  a  new  trial. 

Rule  absolute. 
IN 
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IN  THE  EXCHEQUER  CHAMBER. 
(in  error.) 


1818. 


Driver  on  the  Demise  of  Frank  v.  Frank. 


UN  the  trial  of  an  ejectment  brought  by  the  ^S'^^"?^**®" 
plaintiiF,  in  error,  against  the  defendant,  before     jj  .   .^ 
Mr,  Baron  Wood,    at    the  Summer  Assizes,     at  b.  f.  (having 

no  children  at 

York,    1812,    the   jury  found  a  verdict  for  the  the  time  of 
plaintiff^  subject  to  the  opinion  of  the  Court,  on  death)  for  life, 
a  case  which  was  afterwards  turned  into  a  special  the  « second, 
verdict,  finding  the  following  facts : —  Mdlaun?*' 

every  other  the 
•ons  of  B.F. 

*  That  Margaret  Frank,  widow,  being  seised  in  ^^Jll^Jl^y. 
fee  of  the  premises,  &c.  by  her  last  will  and  tes-  ^"^^Jl^  *" 
tament,  in  writing  (12th  day  of  November,  "^l^/^p^i^^ 
J 765),  appointed,  limited,  gave,  and  devised,  all  ^^S^p^l 
that,  &c.  (part  of  the  premises),  unto  and  to  the  J^V®."*.  '^^ 
use  and  behoof  of  her    sister.  Dame  Catherine  nottiuiiu 

death.  As  sooo 

Standish,  for  and  during  the  term  of  her  natural  as  b.f.  had 

-.^  ,  !•  •  1         •  •  1        •  1     two  sons  »a  esse 

life,  upon  the  condition  therein  mentioned,  with  at  the  same 

.     .       time,  it  then 

remainder  became  r<ie«d: 

not  to  be  dt- 
veited  by  any 
safrsffMi^hanges  in  the  fiunily  of  B.  F. 

Tktr^tTt  where  B.  F.  had  several  sons,  some  of  whom  were  in  esse  to^^ether,  and  they 
all  afterwards  died  without  issae,  except  the  youngest,  who  alone  was  living  at  the  fa- 
ther's death,  such  son  was  held  not  to  be  IA«  firtt  or  eldest  son  within  the  meaning  of 
the  exception  introduced  into  the  devise :  for  he  took  a  vested  interest  in  remainder,  when 
he  became  the  second  son  of  his  father  (liviug  an  elder  son),  which  interest  would  vest 
in  possession  on  his  father's  death,  notwithstanding  he  sbonla  tlien  have  become  his  fa- 
ther's only  son  living,  by  the  death  of  his  brothers,  for  their  death  did  not  divest  his 
vested  interest. 

The  exception  introduced  into  the  will  does  not  afford  such  a  plain  indication  of  the 
testator's  hUention  that  the  devise  should  pass  from  a  younger  sou  of  B.  F.  in  tlic  event 
of  his  beooiiiiiig  the  eldest  or  only  son,  as  to  giye  it  that  effect  in  legal  construction. 
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I8ia,       remainder  unto  and  to  the  use  of  her  (testatrix's) 
^^^T^^     niece  Catherine,  the  wife  of  Bacon  Frank,  for 

Driver  '  ' 

••  and  during  the  tenn  of  her  natural  life.  She  also 
appointed,  limited,  gave,  and  devised,  certain 
lands  and  premises  to  trustees,  for  and  during 
the  term  of  ninety-nine  years,  to  be  computed 
from  the  time  of  her  decease,  if  her  said  niece 
should  so  long  live,  upon  trust,  to  pay  and  dispose 
t}f  the  clear  rents  and  profits  of  the  said  lands, 
&c.  to  such  person  or  persons  as  her  said  niece 
should  direct  and  appoint,  by  way  of  pocket* 
money  for  her  during  her  said  husband's  life> 
and  in  augmentation  of  her  jointure  after  his  de-^ 
cease,  in  case  she  should  survive  him. 

*  And  as  for  and  concerning  all  the  said  premises 
above  mentioned,  from  and  immediately  after  the 
determination  of  the  se^'eral  estates  and  interests 
therein  before  limited  and  devised,  in  and  con- 
cerning the  same,  and  also  as  for  and  concerniQg 
all  and  singular  her  manors,  &c.  &c.  rejil  estate 
whatsoever,  as  well  freehold   as  copyhold,   from 
and  immediately  after    her  (testatrix's)   decease 
(except  as  therein  is  excepted)  she  devised  as 
follows  :— "  I  do  hereby  appoint,  limit,  give,  and 
devise,  the  same,  and  every  part  thereof,  charged 
unto,  and  to  the  use  and  behoof  of  Bacon  Frank, 
for  and  during  the  term  of  his  natural  Hf^,  with- 
out impeachment  of  waste,  and  from  and  imme- 
diately after  the  determination  of  that  estate,  to 
and  to  the  use  of  the  said  trustees,  and   their 
heirs,  during  tlie  natural   life  of  the  said  Bacon 
Frank,  in  trust,  to  preserve  and  support  the  con- 
tingent 
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tJngent  estates  hereiqafter  limited,  from  being  de-?  1818. 
stroyed  or  defeated,  and  for  that  purpose  to  bring  ^^^ 
actions  and  make  entries  as  occasion  may  re-  y^„ 
quire, .  but  nevertheless  to  permit  and  suffer  the 
md. Bacon  Frafik^  and  his  assigns,  during  his 
natural  life,  to  take  the  rents  and  profits  thereof 
to  and  for  kis  and  their  or^n  use  and  benefit : 
"  And  from  and  immediate^  after  the  decease  of 
f'  the  Mid  Bacon  Frank,  then  to  and  to  the  use 
"  of  the  second^  thirdf  fourth^  and  all  and  every 
^  other  the  son  and  sons  of  the  body  of  the  said 
^*  Bacon  Frank,  begotten  or  to  be  begotten  on  the 
"  body  of  my  said  niece  Catherine,  his  now  wife 
"  (except  the  first  or  eldest  son)  severallyy 
'*  successively y  and  in  remainder^  one  after  ano- 
"  ther^  as  they  and  every  of  them  shall  be  in 
"  seniority  of  age  and  priority  of  birthy  and  of 
•*  the  several  and  respective  heirs  male  of  the 
<<  body  and  bodies  of  every  such  son  and  sons 
"  (except  of  the  said  first  or  eldest  son) 
"  lawfully  issuing^  the  elder  of  such  sons,  and 
**  the  heirs  male  of  his  body,  being  always  pre-^ 
^^  ferredy  and  to  take  before  the  youngest  of  such 
"  son  and  sons,  and  the  heirs  male  of  his  and 
"  their  body  and  bodies  issuing  :  And  for  default 
**  of  such  issue,  then  I  do  appoint,  limit,  give, 
"  and  devise,  all  and  every  my  said  manors,  &c. 
"  and  real  estate  whatsoever,  as  well  freehold  as 
"  copyhold  (ea^cept  as  before  excepted)  unto  and 
"  to  the  use  and  behoof  of  my  godson  Frank  So- 
**  theron  (the  present  lessor  of  the  plaintiff  ), ' 
"  youngest  son  of  William  Sotheron,  by  my  niece 
"  Sarahf  his  now  wife,   for  and  during  the  term 

''  of 
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1818.  "  of  his  natural  life,  without  impeachment  of 
"^^^J^  "  waste,  and  from  and  immediately  after  the  de- 
^  «•  "  termination  of  that  estate  to  and  to  the  use  of 
"  the  said  trustees,  during  the  life  of  the  said 
"  Frank  Sotheron^  in  trust,  to  preserve,  &c.  and 
"  from  and  immediately  after  the  decease  of  the 
"  said  JFrank  Sotheron^  then  to  and  to  the  use  of 
"  the  first,  second,  third,  fourth,  and  all  and  every 
"  other,  the  son  and  sons  of  the  body  of  the  said 
"  Frank  Sotheron^  lawfully  begotten,  severally, 
"  successively,  and  in  remainder,  one  after  ano- 
"  ther^  as  they  and  every  of  them  shall  be  in  se- 
"  niority  of  age  and  priority  of  birth,  and  of^  the 
"  several  and  respective  heirs  male  of  the  body 
"  and  bodies  of  every  such  son  and  sons  law- 
"  fully  issuing,  the  elder  of  such  son  and  sons 
"  and  the  heirs  male  of  his  body  being  always 
"  preferred,  and  to  take  before  the  younger  of 
'^  such  son  and  sons,  and  the  heirs  male  of  his 
"  and  theif  body  and  bodies  issuing" — with  di- 
vere  remainders  over,  the  ultimate  remainder  be- 
ing to  tlie  use  and  behoof  of  her  nephew  and 
three  nieces,  Sir  Frank  Sfandish,  Bart.  Sarah^ 
the  wife  of  tlie  said  JFilliam  Soiheron,  Elizabeth, 
the  wife  of  Robert  Ramsden,  and  Catherine,  the 
;wife  of  the  said  Bacon  Franks  and  to  their  re^ 
spectivc  heirs  and  assigns  for  ever,  to  take  both 
freehold  and  inheritance  as  tenants  in  common, 
and  not  as  joint  tenants. 

*  That  there  is  a  proviso  in  the  will,  that  the 
tenant  in  possession  for  tlie  time  being  of  the 
estates  devised,  shall  assume  and  use  the  surname 

of 
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of  Frank  only,  which  has  been  accordingly  done       ^^18 
by  the  said  Frank  Sotheron    in    the  said    will 
named,  who  is  now  Frafik  Frank^  the  Lessor  of 
the  Plaintiff. 

'That  the  testatrix  died  on  the  1st  ofjune^ 
1766,  without,  &c.  and  that  the  said  testatrix's 
sister,  Dame  Catherine  Standish^  died  many  years 
ago. 

*  That  Bacon  Franks  the  tenant  for  Kfci  in  the 
said  will  named,  had  issue  by  his  said  wife  four 
sons,  that  is  to  say,  Richard^  born  in  1768,  who 
died  in  1769;  Bacon,  born  in  August,  1770,  and 
who  died  without  issue  in  1789;  Edward  Richard, 
born  in  1777,  and  who  died  in  the  same  year;  and 
Edward  Frank  (the  present  defendant),  who  was 
born  on  the  6th  day  of  March,  1780,  and  who  is 
now  living. 

*  That  the  said  Bacon  Frank,  tlie  tenant  for  life, 
died  in  1812,  leaving  the  said  Edward  Frank  (the 
defendant)  his  then  only  son  him  surviving. 

*  That  the  said  Crt/Acrtwe,  the  wife  of  the  said 
Bacon  Frank,  died  in  his  life- time. 

*  That  at  the  time  of  making  the  said  will  of 
the  said  Margaret  Frank,  the  said  Bacon  Frank, 
the  first  taker  of  the  said  devised  estates,  was  in 
possession,  as  tenant  in  tail,  of  large  freehold 
estates  in  the  county  of  York,  of  considerable 
annual  value,  and  tenant  in  fee  of  other  estates; 

and 
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laiA  and  thiat  at  that  time  William  Sotherm^  the  fa- 
ther of  tlie  said  lessor  of  the  plaintiff,  Was  in 
possession,  as  tenant  in  fe^  bf  part,  and  as  tenant 
for  life,  with  remainder  to  his  eldest  son  in  taili 
of  other  part  of  estates  of  considerable  annual 
value/ 

When,  this  case  had  been  argued  ^t  the  bar,  in 
Serjeant's  Inn^  by  Richardson  for  the  plain  tiff* 
^nd  Holroyd  for  the  defendant,  the  Court  of 
King's  Bench  ordered  it  to  stand  over  for  a  se- 
cond argument,  and  \n  Michaelmas  Ttrm^  18 13^ 
it  was  re-argued  hy  Park  for  the  plaintiff,  and 
Topping  for  the  defendant.  The  Court  then  took 
time  to  deliberate,  and,  in  Trinity  Term  follow-^ 
ing,  they  gave  judgment  for  the  defendant  {a). 
Not  being  unanimous,  they  delivered  their  opi- 
nions seriatim  at  considerable  length.  Dampiery 
Bayley  and  Le  Blanc^  Justices,  holding  that  the 
defendant  below  was  entitled  to  judgment,  and  El- 
lenboroughs  Lord  Chief  Justice,  that  judgment 
ought  to  be  given  for  the  Lessor  of  the  Plaintiff, 

The  Lessor  of  the  Plaintiff  then  brought  a  writ 
of  error,  and  the  case  came  on  for  argument  in 
this  Courtj  in  Triwi/^  Term  (second  time)  1815, 
when 

Richardson  again  appeared  for  the  Lessor  of 
the  Plaintiff,  and 

'Holroyd  for  the  Defendant 

(«)  Vide  3  Maul.  &  Sel.  p.  29. 

Tliis 
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Tills  Court  also  desiring  a  secoDcl  argument,  it      laia. 
was  reargued  in  Easter  Term,  1818  (28th  April),     ^|[J^ 


Scarlet  for  the  Piaintiif,  and 

The  Solicitor  General  for   the  Defendant  — 
when  it  again  stood  over  for  judgment. 

[So  important  a  case»  which  elicited  so  much 
difference  of  opinion  on  the  Bench,  tlie  Re* 
porter  is  desirous  of  rendering  as  complete  as 
its  intrinsic  importance,  and  the  extraordinary 
discussion  and  dehberation  bestowed  on  it  ap^ 
pear  to  demand :  and  it  would  not  .be  doing 
justice  to  the  questions  to  omit  the  substance  of 
the  arguments,  and  a  brief  notice  of  the  authori- 
ties cited  in  support  of  the  several  propositions : 
especially  as  the  learned  Judges  in  this  Court 
have  not,  in  delivering  their  judgments,  adverted 
particularly,  or  but  slightly,  to  either ;  but  have 
rather  grounded  their  opinions  on  their  own  in- 
dividual construction  of  the  tenor  of  the  will, 
and  the  question  of  inference  of  intention,  treat- 
ing it  almost  as  if  it  were  a  case  of  first  impres- 
sion.] 

FOR  the  Plaintiff,  in  error,  it  was  contended, 
that  in  order  to  give  effect  to  the  devise  in  the 
will,  and  to  the  obvious  and  manifest  intent  and 
meaning  of  the  testatrix,  as  apparent  both  from 
the  particular  terms  of  the  clause^  and  the  gene- 
ral tenor  of  the  will, 

Either 
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1818.  Either   the,  limitation  to  the   second,   third, 

_,      ^      fourth,  and  other  sons  of  Bacon  Frank,  must  be 

Drivbr  •  ' 

„  t'-  construed  to  hive  been  meant  to  be  what,  in 
legal  construction  it  m&y  be,  a  remainder  con- 
tingent, till  it  should  be  known  and  ascertained 
which  of  the  sons  of  Bacon  Frank  would  be,  at 
the  time  when  it  was  intended  to  vest,  the  second 
son  of  his  father  then  living  : 

Or  that  if  it  were  not  a  contingent  but  a  rested 
remainder,  it  became  divested  from  subsequent 
incapacity  to  hold  it,  in  the  .event  of  a  younger 
son  becoming  eldest  son  of  Bacon  Frank  Avithin 
the  terms  of  tlie  exception.    ' 

The  Plaintiff's  counsel  then  adverted  to  the 
language  of  the  devise,  and  the  facts  and  events 
which  had  taken  place,  noticing  particularly 
(with  a  view  to  establish  what  was  submitted  to 
be  the  manifested  intention  of  the  testatrix,  on 
which  this  whole  question  was  admitted  to  depend) 
that  the  will  was  made  so  long  ago  as  1765 ;  that 
the  testatrix  had  then  t>vo  nieces  married  to 
gentlemen  of  fortune  and  consideration,  oiie  of 
whom  had  children  at  the  time  of  making  the 
will,  the  other  having  none  at  that  time,  his  first 
child  being  born  some  years  after  the  will  was 
made,  and  after  her  death ;  from  which  it  was  in- 
ferred that  she  could  not  therefore,  with  respect 
to  the  first  objects  of  her  bounty,  have  had  any 
personal  predilection,  but  must  have  been  actu- 
ated by  other  motives  than  preference,  when  she 
gave  this  estate,  in  exclusion  of  the  first  or  eldest, 

to 
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to  the  second)  tliird,  fourth  son,  &c.  of  Btf con      Mis, 
Fnmk. 

The  first  and  most  material  question,  therefore, 
(it  was  submitted)  would  be,  what  was  her  rea- 
son for  thus  excepting  a  first  or  eldest  son  not 
then  in  es^e  f 

And  It  was  ur^ed^  that  consistently  with  c6m-» 
mon  sense,  and  the  mo^t  limited  experience  in 
questions  on  matters  of  tliis  sort,  there  could  h6 
no  assignable  motive  for  her  excluding  all  possi- 
bility, ^  of  the  first  or  eldest  son  of  Bdc&n  Frank 
succeeding  to  the  estate^  unless  to  prevent  the  two 
estates  from  being  united  in  the  .family  of  the 
same  person.  She  knew  thiit  the  estate  belonging 
td  the  Frank  family  was  si  large  estate;  and  that 
both  families  in  fact  were  possessed  of  considerable 
landed  property.  She  must  therefore  have  been 
looking  to  the  probability  that  the  eldest  son  of' 
Bacon  Frank  would  be  amply  provided  for,  and 
her  intention  must  have  been  to  found  a  new 
family,  to  be  endowed  with  this  property  of  her^s, 
to  be  selected  undoubtedly  in  the  first  instance! 
out  of  tht Frank  family;  but  if  that  branch 
failed^  out  of  the  Sotheron  family ;  and  if  the 
estate  should  come  to  one  of  tlic  latter^  he  was  to 
take  the  name  of  Franks  which  the  lessor  of  the 
plaintiff  had  done*  And  that  that  was  clearly  her 
intention,  tliis  will  being  read  to  any  one  of  the 
least  intelligence  other  than  a  lawyer,  would  not 
admit  a  shadow  of  doubt 

vot.  VI.  %  l\exc 
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I8ie,  There  are  many  cases   in  the  books  where  the 

DttivBR  Court  have  inferred,  from  the  tenor  of  a  will,  an 
FsAiiK,  intention  to  found  *  a  new  family,  and  have 
given  effect  to  it.  In  the  case  of  Petty  d.  Latvndes 
V.  Lowndes  (6),  the  estate  was  held  to  pass  over, 
on  the  second  son  (to  whom  it  had  been  limited) 
becoming  the  eldest,  to  prevent  the  union  of  the 
two  estates. 

It  was  admitted,  that  the  words  were  stronger 
in  that  case  than  in  the  present.  Here,  however, 
the  intention  to  create  and  endow  a  new  family, 
and  prevent  the  union  of  the  two  estates,  is  clear 
and  manifest;  although  (it  was  suggested)  in 
contending  that  that  intention  was  not  made 
clear,  intention  had  been  confounded  in  the  ar- 
gument With  motive^  and  it  had  been  treated  as  if 
because  the  motive  was  not  expressed,  the  inten- 
tion was  therefore  not  manifest. 
< 

Then,  taking  that  to  have  been  the  intention  of 
the  testatrix,  such  intention  may  be  carried  into 
effect  in  two  ways,  as  had  been  already  observed, 
namely,  either  by  holdbg  that  this  was  a  con- 
tingent 


*  By  which  phrase  Lord  EUenbaraugh,  in  his  jadgment  in 
the  Conrt  helow,  says,  'he  (Lord  Mansfield)  must  hare 
jneant  the  constitnting.a  new  fiiind  of  provision  to  be  enjoyed 
in  succession  by  a  new  and  distinct  class  of  persons  from  the 
heirs  of  the  family;  the  expression  **  a  new  famUy,"  imports 
that  there  existed  another  family  fiind  descendible  in  a  dif- 
ferent course,  &e.  &c.' 

(b)  4Btir.2240. 
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tingent  remainder  not  vesting  until  the  contin- 
gency was  destroyed,  or  that  it  vested  in  interest 
liable  to  he  divested  by  the  events  that  have 
happened — Submitting,  first,  that  it  should  be 
considered  to  be  a  contingent  remainder,  for  as  it 
was  her  intention  that  the  person  who  de  facto 
should  be  the  eldest  son,  neither  could  have  any 
interest  in  the  estates  during  the  life  of  the  tenant 
for  life,  because  till  his  death  it  was  uncertain 
who  would  be  entitled  to  take  it  under  this 
devise,  or,  in  other  words,  who  would  be  at  that 
time  the  person  answering  the  testatrix's  (Jescrip- 
tian  of  the  intended  devisee. 


S\ 
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Drivi  r 
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And  on  that  part  of  the  case,  it  was  urged,  that  . 
the  words  of  the  exception  were  to  be  applied  to 
the  Jirst  or  eldest  son  in  esse,  and  not  strictly  to 
the  first  born  or  maxumus  natu  only— to  either  of 
the  sons  who  should,  at  any  time  before  the  con- 
tingent should  be  reduced  to  a  vested  interest,  be- 
come the  eldest; — that  stronger  words  than  these, 
as  expressive  of  the^rd*  born  son,  and  in  instru- 
ments less  flexible  than  wills,  have  received  a 
meaning  of  greater  latitude  than  their  strict  and 
literal  signification.  In  Fitzhei^berfs  Nat.  Brev. 
(82),  (of  the  writ  De  auxilio  ad  Jilium  suum 
militem  faciendum  vel  ad  Jiliam  maritandam)  the 
words  '  primogenitus  JfiliuSj'  as  applied  to  the  eld- 
est son  to  be  made  a  knight,  in  respect  of  whom 
the  lord  was  to  have  aid,  were  construed  to  extend 
to  the  primogenitus  then  alive,  for  (as  it  is  there 
said)  he  ought  to  b©  heir  apparent.     In  Selden 

E  3  Titles 


52  CASES   IK    THE   EXCHEQUER, 

1818.       Titles  of  Honour  (c),  referring  to  The  Princes 
DuTss      ^^^^9  ^  ^^*  1*  ^he  same  word  is  so  construed 


FteANK. 


In  Lomax  v.  Holmden  (^Oi  as  decided  by  Lord  . 
HardwickCy  the  same  tatitude  of  construction  was 
adopted.  It  was  there  held,  that  a  testatrix's  in* 
tention  might  be  collected  from  the  circumstances, 
and  the  whole  tenor  of  the  will,  althougli  he  cer- 
tainly 3ays,  that  there  must  be  such  words  in  tlie  ' 
will  as  would  either  express  or  warrant  an  inipli* 
cation  of  tliat  intention :  Beale  y.Beale  (c). 

Tlie  case  of  Tr afford  and  fVife  v.  Ash  ton  (/)f  "" 
was  then  adverted  to  by  anticipation,  as  a  case  of 
somewhat  adverse  bearing,  and  was  distinguished 
from  the  present,  because  tlie  words  there  used 
were  more  peremptory  and  less  flexible  than  those 
of  this  will,  and  therefore  not  capable  of  any 
other  construction  than  was  given  to  them  by  the 
Court. 

As  to  *  the  first  or  eldest,'  those  words  mean  here 
such  sons  as  shall  be  first  or  eldest  for  the  time 
being.  They  mean,— -as  in  the  case  of  tlie  eldest 
son  to  be  made  a  knight  after  fifteen^  although 
not  the  first  bom,*»if  his  elder  brother  is  dead:  or 
in  that  of  the  lord^s  eldest  daughter,  to  be  married 
after  she  has  attained  the  age  of  seven  years^  al-* 
though  she  may  not  be  the  first  bom,  yet  if  she  i» 
the  eldest  daughter  living,  it  is  sufficient— they 
mean  in  short  that  the  first  or  eldest  son  for  the 
time  being  is  to  be  excluded. 

.  (c)  VoL  iii.  part  S.  p.  7T7.  («)  1  Ves^  sen.  291. 

(lO  2  P.  W.  244.  (/)  2  Vera.  WO. 
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In  that  view  t;his  devise  must  be  considered  as  wis. 
contingent  till  the  death  of  the  tenant  for  life 
should  ascertain  the  question  of  who  would  then 
be  the  eldest,  which,  till  that  time,  must  remain 
doubtful.  Not,  however,  that  children  of  de- 
ceased elder  sons  are  to  be  excluded,  for  they  by 
representation  would  stand  in  loco  parentis. 

To  die  argument  urged  at  the  bar,  and  adopted 
by  part  of  the  bench-— that  great  inconvenience 
would'  result  from  holding  this  remainder  to  be 
i^ontingent ;  for  that  then  the  children  of  an  elder 
son  dying  would  be  passed  over  and  disinherited— 
it  was  submitted,  that  that  was  not  well  founded; 
for  in  law  a  remainder  may  be  contingent,  and  al- 
though the  remainder-man  die  before  the  contin- 
gency happen,  his  family  will  not  be  excluded  if  • 
the  life  estate,  which  is  to  support  the  contingent 
remainder,  continues.  In  illustration  of  that 
position,  reference  was  made  to  Fearne's  Treatise 
on  Contingent  Remainders,  and  Executory  De- 
vises, page  364,  ch.  6,  sect.  4,  where  many  cases 
^rc  collected  and  adverted  to  in  support  of  it—? 
^nd  JVood^s  case  (g) — the  text  of  Co.  Lit.  378  b.— 
IVeale  v.Lazver  (A),  and  Vick  v.  Edwards  {i)^ 
were  pited  ^o  the  same  point. 

[GiBBS,  C  J.r?T-.Observed,  on  this  part  of  the 
case,  that  it  could  not  be  disputed  that  generally 
a  contingent  rema^inder  is  transmissible.] 

ig)  1  R«p.  9D.        (f<)  PoUexf.  Rep..  54.        (i")  P.  W.  372. 
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1818.  On  the  other  hand  it  was  urged,  that  from  the 

Privbb  argument  that  the  estate  vested  indefeasibly  in  the^ 
second  son,  this  consequence  would  follow;  in 
case  the  eldest  son  had  died  a  few  months  before 
the  second  son  was  born,  or  at  least  in  case  he  had 
lived  only  a  few  months  after  a  second  son  was 
born,  the  second  son  would  take  the  estate  as  a 
vested  interest,  and  kept  it,  whereas  it  cannot, 
from  the  tenor  of  this  will,  be  conceived  that  it 
was  the  intention  of  the  testatrix  that  if  there 
were  a  second  son  living  for  only  a  few  days  dur- 
ing the  life  of  the  eldest  son,  tliat  the  estate 
should  vest  in  him,  and  descend  to  his  heirs,  who^ 
if  he  or  they  should  live,  would  also  be  entitled 
to  the  estate  of  his  father. 

Then,  regard  being  had  to  the  issue,  it  was  sub- 
mitted, that  the  difficulty  suggested  by  the  sup- 
position that  there  had  been  in  fact  an  eldest  son, 
born  of  Bacon  Franks  who  had  had  issue,  and  died, 
and  after  his  death  his  father  had  another  son  bom 
to  him,  that  second  son  or  his  children  would  not 
have  taken  the  devised  estate,  and  would  have 
been  excluded  from  the  paternal  estate,  and  a 
third  son,  afterwards  born  in  the  life-time  of  the 
second  son,  \vould  be  entitled  to  take  the  devised 
estate  as  being  the  second  son  of  Bacon  Frank 
would  be  got  over ;  and  it  was  urged  besides,  that 
such  a  case  was  much  too  remote  to  have  been 
contemplated  by  the  testatrix. 

Then,  proceeding  to  the  other  point  (admitting 
that  this  was  a  vested  interest  at  one  time),  it  was 

submitted. 
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submitted,  that  it  would  be  divested  afterwards^       ^^^^ 
on  the  coming  into  esse  of  particular  person^  in-      driter 
tended  to  take  in  certain  events:  and  it  was  denied      frIrk. 
that  the  law  was  adverse  to  the  divesting  of  vested 
interests,  or  had  any  preference  for  such  interests 
as  had  been  said  on  the  former  occasion. 

In  Fearne's  Treatise  it  is  shewn,  with  much 
learning  and  research,  that  vested  estates  may  be 
divested  on  subsequent  contingencies,  and  that  for  ^ 
the  whole,  or  a  moiety,  or  nineteen-twentieths, 
or  any  proportional  part :  or  they  may  be  divested 
by  a  failure  of  capacity  to  hold,  by  one  coming 
into  esse  with  a  better  title,  as  well  as  from  other 
causes. 

In  Chadwkk  and  Wife  v.  Doleman  (k\  there 
was  air  appointment  de  facto  to  the  second  son, 
who  afterwards  became  the  eldest,  and  it  was  held, 
that  it  was  a  defeasible  appointment,  and  that, 
although  he  was  a  person  capable  of  taking  at  the 
time  of  the  appointment,  yet  that  was  stib  modoy 
and  upon  a  tacit  or  implied  condition  that  he 
should  not  afterwards  happen  to  become  the  eldest 
son  and  h^r. 

In  the  present  case,  it  was  necessary,  that  at 
the  time  of  the  death  of  the  tenant  for  life,  there 
should  be  a  second  son;  but  there  was  then  no  se- 
cond son,  the  only  surviving  son  having  becomo 
the  eldest  son  by  the  death  of  his  elder  brothers ; 

(A)  2  Vern.  528. 

E  4  whereas 
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1818.  whereas  the  capacity  in  the  younger  son  to  talce 
should  have  cotitinued  up  to  the  time  when  the 
remainder  should  fall  in— *up  to  the  time  of  en- 
joyment] but  at  that  time  his  capacity  to  take  had 
failed,  and  if  the  limitation  had  before  vested, 
it  then  became  divested,  according  to  the  cases; 
of  C^adwick  v.  t)oleman  arid  Lord  Teynham  v. 
Webb  (/) :  and  therefore  the  estate  miist  go  over 
to  the  Sotheron  branch  of  the  family,  according 
to  the  construction  proposed  to  be  put  on  this 
will,  which  construction  violates  no  rule  of  law, 
but  carries  into  effect  the  manifest  intention  of 
the  testatrix. 

It  was  therefore  submitted^  that  the  plaintiff, 
in  error  was  entitled  to  the  judgment  of  the 
Court;  *    ■     ''  '     "''     "  \ 

FOR  the  defendant,  on  the  other  hand^  it  was 
urged,  that  he  took  a  vested  interest  in  remainder 
€0  instanti  that  he  became  a  second  son,  living  an 
elder,  and  that  it  had  not  been  divested  by  any 
of  the  events  which  had  happened,  whatever 
might  have  been  in  fact  the  intention  of'  the  tes^ 
tatrix,  and  howeiver  probable  her  wish  to  exclude 
from  the  benefit  of  the  devise  the  person  who 
was  to  inherit  the  fortOme  of  the  Frank  family 
ihight  be,  while  there  is  no  such  intention,  ex- 
pressed on  the  face  of  the  will,  or  capable  of  being 
inferred  from  it  by  mcessary  inlplication.    She 

(/)  2  Vez.  sen.  208. — and  Duke  r.Doidge,  in  noHs,  203. 

might 
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pight  or  might  not  advert  to  the  probable  cir-       W18- 
cumstance  of  the  eldest  sqn  dying  leaving  issue,      0,,^^ 
or  i^ot,  and  the  second  §on  succeeding  to  the      ^^^^ 
estate  of  his  fkther,  to  whpm  she  had  given  this 
estate,  but  nothing  appears  in  the  Mrill  sufficiently 
expressive  of  her  intention  to  exclude  the  second 
son  in  case  qf  his  becoming  the  eldest  son. 

According  to  the  CQnstruction  attempted  to  be 
put  on  it  by  the  piaintiff  in  ^rror — if  the  second 
son  were  to  lose  the  estate  given  by  the  will,  in 
the  event  of  his  becoming  the  eldest,  by  his 
elder  brother  -  dying  leaving  issue,  he  and  his 
issue  would  lose  both  the  estates,  and  that,  cer- 
tainly, whatever  might  have  been  the  intention  of 
the  testatrix,  with  respect  to  keeping  the  two 
estates  separate,  would  be  directly  contrary  to  her 
express  devise ;  for  she  clearly  did  not  mean  that 
m  such  an  event  he  should  lose  the  estate  which  , 
tad  been  given  to  him,  as  in  that  case  the  estates  , 
would  have  been  kept  separate,  provided  that 
were  her  intention.  It  was  urged,  that  there 
would  be -great  danger  if  the  Court  should  pro- 
ceed on  any  probability,  however  apparently  well 
founded,  in  giving  a  construction  to  this  will, 
framed  on  the  particular  circumstances  which  are 
supposed  to  have  influenced  the  testatrix,  whilst, 
after  all,  she  might  never  have  contemplated 
any  such  thing :  and  therefore  it  has  been  always 
held,  that  the  highest  degree  of  probability  will 
not  justify  the  Court  in  adding  to  a  will,  or  sup- 
plying omissions.     And  on  that  point  the  case  of 

Chapman 


Driver 

«• 
Frank. 
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1818.       Chapman  et  al,  ex  dem.  Olivef^  v.  Brown  et  al  (m) 
was  cited,  and  Perrin  v.  Blake  (w). 

Jn  the  present  case  (it  was  submitted)  the  in- 
tent of  the  testatrix  can  only  be  guessed  at,  and 
that  it  is  only  by  conjecture  that  it  can  be  sup- 
posed or  conceived  that  the  testatrix  had  any  such 
intention  to  keep  the  two  estates  separate  as  has 
been  attributed  to  her. 

And  further,  it  was  contended,  that  even  suppos- 
ing that  she  had  expressed  her  intention  on  the 
face  of  this  will,  and  that  she  had  stated  that  her 
wish  was  that  these  two  estates  should  not  unite, 
but   be  kept  separate,  it  could  not  control  the 
quantity  of  legal  interest,  which  she  had  given. 
The  Court  cannot  consider  a  devise  as  creating  a 
vested  divesting  estate  or  interest,  according  to 
the  circumstances  of  facts  to  happen  subsequently 
to  the  period  of  making  the  will,  but  it  must  be 
taken  to  be  vested  or  contingent,  according  to 
the  then  existing  state  of  facts,  subject  neverthe- 
less to  the  acknowledged  and  established  rules 
of  law,  (Z)(?e,  ex  dem.  Long  v.  Laming  (o)).     It 
is  one  of  those  rules,  that  remainders  are  always 
to  be  considered  as  vested  in  preference  to  being 
contingent,  and  that  as  to  such  as  are  contingent, 
as  soon  as  a  person  comes  into  esse  who  is  ca- 
pable of  taking  the  remainder,  the  contingency, 
is  destroyed,  and  the  remainder  becomes  vested  *. 

There 

(jw)  3  Bur.  1626.        (a)  Ilargr.  Tracts.        (o)  2  Bur.  1100. 

♦  CholtHondcUyv.Meyrick,  Bro.  Ch.  Ca.  253,  n.—  M^i//t»  r. 
WmU,  3  Vcs.  31.— Hope  v.  Lard  Clifdcn,  6  Vcs.  409.— Brow- 

feld 


V. 

Framk. 
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Tliere  is  no  contingency  on  the  face  of  this  will  1818. 
after  a  second  son  has  once  come  into  esse  living  a  ^^^^^^ 
first.  The  estate  is  given  to  the  second  son,  in  the 
order  of  birth,  the  moment  a  second  son,  who  de 
facto  shall  answer  that  description,  comes  into  ex- 
istence, and  in  the  present  case  it  is  not  necessa- 
rily after  the  death  of  his  father  that  this  devised 
estate  is  to  be  given  to  the  second  son :  and  any 
such  qualifications  of  the  devise  as  has  been 
assumed,  ought  to  be  most  clearly  stated  on  the 
face  of  the  will  before  they  can  be  given  eflfect 
On  the  coming  into  esse  of  a  second  son,  the 
remainder  vested,  and  being  vested  it  was  not 
divested  afterwards  by  his  becoming  the  eldest 
son,  or  by  any  of  the  subsequent  events  which,  in 
this  case,  have  in  point  of  fact  happened.  In 
HumphrestorCs  case  (p),  the  doctrine  of  estates 
once  vested  not  being  divested  by  the  coming 
into  esse  of  other  persons,  is  plainly  recognized. 

This  property  was  not  to  go  to  the  Southeron 
'  family  till  the  failure  of  all  the  issue  of  the  Frank 
family,  excepting  only  the  eldest  son,  and  though 
there  may  be  something  conditional  iii  the  words, 
yet  the  remainder  notwithstanding  takes  place 
presently.  That  rule  of  construction  was  applied 
HI  the  case  of  Counden  v.  Clerke  {q). 

(p)  2  Leon.  219.  (q)  Hobart,  30, 1. 

JieW  V.  CrowdeVy  11  N.  R.  313. — and  Edwards  v.  Hamtnond, 
there  citeci. — Goodtitle,  ex  dem.  Hayward  t.  Whitby^  1  Bur. 
228,  and  the  cases  there  cited.  Doe,  ex  dem.  Hunt  v.  Moore, 
14  £a8t  QOl.—J)oe,  dem.  Roake  v.  NoweU,  1  M.  &  S.  327. 

In 
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1818.  In  Tthe  case  of  DoCy  on  the  demise  of  Comber-^ 

^^^^      beck  and  others,  against  Sir  JB,Perry»(r),  and 

V.         also  in  Doe^  ?x  dem.  /^j7/w  v.  Martin  (s)j  ai^d 

'  *^"**  -Doe,  ex  dem.  Tanner  v.  Dqrvcll  (?),  and  itw  Yr 
ieggCj  and  other  cases  there  cited,  it  has  beeq 
determined  and  settled  that  Courts  are  not  to  pro-? 
9eed  on  cqnjecture;r~that  a.  remainder  shall  be 
construed  so  as  to  vest  rather  than  to  be  con? 
tingent;-r-and  that  vested  estates  shall  not  be 
div.ested  by  contingencies  having  reference  to  the 
death  of  the  particular  tenant>  although  they  may 
be  subject,  under  certain  circumstances,  to  opeii 
and  let  in  other  persons^  who  may  be  bom  after- 
wards. There  are  also  many  cases  of  what  may 
be  called  collateral  contingencies, — aa  where  a 
preceding  estate  may  be  at  an  end  before  the  re-, 
mainder-man  comes  in  esse^  in  as  much  as  itmight 
.  depend  on  a  contingency  whether  he  may  or  may 
not  be  capable  of  taking  it  in  the  life-time  of  the 
particular  tenant— where  an  interest  may  vest, 
although  the  estate  is  contingent  But  in  the 
present  case  the  remainder  is  only  contingent  (if 
at  all)  in  respect  of  the  person  to  whom  this  estate 
is  given.  The  testatrix  meant  that  that  person 
should  take  the  estate  who  was  the  second  son, 
but  if  the  second  son  should  die  before  the  death 
of  the  tenant  for  life,  supposing  this  a  contingent 
limitation,  his  heir  would  not  take,  because  he 
would  not  be  a  person  coming  within  the  meaning 
of  this  will.  If  the  contingency,  on  which  the 
estate  is  to  take  effect,   be  destroyed,  there  is 

(r)  3  T.  R,  484.        (5)  4  T.  R.  30.        (/)  u  T.  R.  518. 

nothins: 
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nothing  to  go  to  th?  lieir  tlierefore,  because  it  is       IBW. 
in  that  case  given  over  to  another. 


Admitting  all  the  cases  cited  from  courts  of 
equity  to  be  rightly  decided,  it  was  submitted, 
that  tlie  present  being.a  question  of  itM,  arising 
on  an  action  of  ejectment,  founded  on  the  effect 
of  a  legal  limitation,  equitable  mles  of  construc- 
tion could  not  be  applied  to  its  determination, 
and  therefore  decisions  of  courts  of  equity  were 
not  applicable,    as  was  observed  by  Lord  Hard* 
wicke  in  Heneage  \.  Hunloke  (m)-— and  that  there 
was  also  another  distinction  in  this  case,  disposing 
of  the  whole  of  that  class  of  cited  cases  from  the 
courts  of  equity,  because  in  those  as  in  Doe  v. 
Perrifn,  and  the  other  decisions  on  tliat  doctrine, 
the  estate  from  necessity  divested,  or  otherwise 
the  effect   of   the   instrument  creating  the  re-  . 
mainder  would  have    been  destroyed;    whereas 
there  is  no  difficulty  of  that  sort  on  the  face  of 
this  will;  for  the  present  devise  may  be  well  car- 
ried into  effect  without  any  divesting  e.v  nects* 
Altaic  of  the  estate  which   had   beeu  previously 
given.     The  same  distinction  was  applied  to  the 
case  of  i)oe,  ex  dem.  JVillis  and  others  v.  Martin 
and  others  (.r),  and    that   of  Morgan^  d.  Sur* 
man  v.  Surmdn  (y),  and  Doe,  d.  Tanner  v.  Dor^ 
veU(z),  in  all  which  cases  (it  w&s  observed)  a 
power  of  subsequent  appointment  was  given  to 
the  tenant  for  life,  and  in  all  of  them  it  might 

(«)  2  Atk.  450.  Of)  1  Taunt.  280. 

Or)  4  T.  R.  39.  (z)  6  T.  R.  618. 

have 
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1818.  have  been  contended,  that  no  estate  in  remainder 
vested  till  an  appointment  should  have  been  made 
under  the  power  so  given. 

There  are  some  ojther  cases  which  establish  the 
same  principle,  where  the  limitation  is  to  a  person 
till  he  comes  of  age,  and  in  the  mean  time  to 
apply  the  rents  and  profits  for  his  maintenance 
and  education,  and  although  those  words  are 
words  of  contingency,  yet  the  law  holds  the  in- 
terest to  be  vested,  in  order  to  prevent  the  mis- 
chief that  would  arise  from  holding  them  to  be 
contingent. 

As  to  whether  the  accident  of  the  second  son 
becoming  the  eldest  son,  can  have  any  effect  on 
this  devise  by  construction,  of  the  words  that  are 
there  used  in  divesting  the  estate,  they  submitted, 
tliat  they  must  for  that  purpose  be  considered  as 
riding  over  the  whole  limitation  to  the  second, 
the  third,  the  fourth,  and  every  other  son  (except 
'  the  first  or  eldest  son)  which  is  not  only  against 
grammar,  but  is  not  consistent  with  any  gramma- 
tical construction,  and  is  also  directly  contrary  to 
the  intention  the  testatrix  must  have  originally 
had,  and  that  it  was  besides  absurd,  because  it 
would  be  nugatory. 

As  to  the  argument  that  the  second  son  must 
not  only  be  capable  of  taking  when  the  remainder 
vested  in  possession,  supposing  it  to  be  a  vested 
remainder  in  interest,  but  that  that  capacity  to 
take  must  continue  till  the  tinie  of  enjoyment,  it 

was 
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was  urged,  that  tliat  was  contrary  to  all  the  prin- 
ciples of  law,  and  unsupported  by  any  authority. 
All  the  cases  tend  to  shew,  that  where  an  estate 
vests,  it  is  not  divested  by  death,  and  i  fortiori  it 
is  not  by  the  devisee  not  continuing  to  answer  the 
temporary  description  under  which  he  first  took 
the  vested  interest. 


63 


18141. 


Obitbb 

FftAHiC. 


Tlie  rule  of  construing  wills  according  to  the 
intention  of  the  testatrix  was  denied  to  apply 
here  in  favor  of  the  plaintiff;  for  the  first  object 
should  ever  be  to  see  what  the  testatrix  generally 
means  by  the  will,  and  then  to  see  whether  there 
be  words  to  express,  or  necessarily  to  imply,  her 
meaning.  If  there  be,^  the  Court  cannot  model  the 
will  to  meet  supposed  cases,  depending  on  subse- 
quent accidents  and  circumstances,  the  existence 
or  chance  of  which  she  probably  never  had  in  her 
contemplation.  When  second,  third,  and  fourth 
sons  are  adverted  to,  she  probably  did  not  con- 
sider the  events  which  have  since  taken  place,  and 
if  she  had  considered  them,  it  is  by  no  means 
clear  that  she  would  have  done  what  she  might 
have  been  advised  to  have  done  with  a  view  to 
meeting  any  such  events. 

The  sole  question,  it  was  then  submitted,  was 
shortly,  what  the  testatrix  had  in  eifect  and  by 
legal  operation  of  the  terms  employed  by  her, 
given  by  this  her  will,  leaving  the  rules  of  law  to 
determine  the  consequences  of  the  events  which 
have  since  taken  place. 


On 
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1818.  On  the  whole,  therefore,  it  tiras  urged;  that  the 


DRivEft      estate  devised  having  once  vested  in  the  deferid- 
••         ant  in  error;  was  not  divested  by  any  subsequfetit 
event,  and  that  therefore  the  judgtntot  of  the 
f  Cbtirt  below  ought  to  be  affirmed. 

IN  reply,  it  was  urged;  that  ho\<rever  there  may 
be  in  some  cases  an  inclination  to  vest  estates 
which  does  not  obtain  in  others,  yet  if  they  are 
capable  of  being  divested  when  the  family  pur- 
poses of  the  parties;  expressed  in  a  vbluntary 
deed;  so  tequire  it,  they  may  be  divested,  as  iii 
the  C£ise  of  Chaiwick  v.  Doleman^  and  that  class 
bf  cases  ^here  it  was  admitted  thatt  a  vested  in- 
terest became  diverted  ex  necessitate.  Here,  on 
the  Same  principle,  the  estate  is  divested  ex  volutin 
tate^^^ix  rale  of  construction  cjuite  as  ^ell  founded, 
and  therefore  entitled  to  equal  respect. 

The  description  of  persons  who  \fere  succes- 
sively to  take  under  the  devise  in  this  willy  must 
be  either  a  temporary  or  permanent  desigitatio 
persones:  and  to  construe  this  devise  atrcording  to 
the  will  of  the  testatrix,  and  her  obvious  inten- 
tion, it  should,  in  this  case,  b^  taken  to  be  the 
latter,  and  therefore  not  to  be  absolutely  deter- 
minable till  the  death  of  the  tenant  for  life,  keep- 
ing in  mind  that  throughout  this  whole  case  re- 
gard must  always  be  had  to  the  issu^  of  the  several 
sons  who  should  die,  and  their  representation  of 
their  ancestor;  for  though,  till  tlie  appointment 
takes  effect,  the  estate  does  not  become  vested,  yet 
the  interest  is  transmissible  to  representatives, 'sup- 
posing 
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posing  such  deceased  children  had  left  issue.    And       1818. 
it  was  urged,  that  where  circumstances,  might  be     paivbr 
changed  by  subsequent  events,  the  purposes  of  the      ^f^^K, 
testatrix,  which  should  be  made  to  depend  on  such 
events,  could  not  be  effected,  unless  the  capacity 
to  take  should  be  held  to  be  contingent  in  the 
primary  object  of  the  limitation. 

As  to  the  cases  that  were  cited,  being  said  to  be 
distinguishable  from  the  present,  because  there 
could  be  no  enjoyment  till  the  death  of  the 
parent— -it  was  answered,  that  tiere  also  there 
could  be  no  enjoyment  till  the  death  of  the  tenant 
for  life,  and  that  such  an  analogy  was  sufficient 
to  support  tlie  argument  which  had  been  founded 
on  them.  With  respect  to  the  cases  of  collateral 
contingencies  not  being  contingencies  connected 
with  the  temporary  description  of  the  party  who 
is  first  to  take,  and  where  the  death  of  that  party 
before  the  contingency  happens,  destroys  the  con- 
tingency with  regard  to  him— it  was  insisted,  that 
such  cases  would  not  apply  here,  if  regard  be 
had  to  the  issue  of  deceased  children. 

.  To  the  grammatical  argument,  founded  on  the 
words  of  the  will,  it  was  answered,  that  an  incon- 
sistency with  the  rules  of  grammar  in  a  will  would 
not  get  rid  pf  these  two  emphatic  exceptions,  even 
if  they  were  absurd,  for  it  is  a  very  common  error 
to  introduce  an  exception  when  there  is  no  propo- 
sition before  stated,  to  which  it  ca*n  apply.  By  be- 
ginning with  the  second  son,  in  fact  the  eldest  son 
was  excludedj  and  the  exception  of  first  or  eldest 
yoL.  VI.  F  son. 
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,^^^     son,  which  is  afterwards  introduced  into  the  will, 
dmtbe      was  only  used  ex  abundanti  cauteld. 


The  reply  was  concluded  by  strongly  pressing 
that  the  intention  of  the  testatrix  ought  to  be 
carried  into  effect :  and  insisting  that  that  inten- 
tion was  clearly  manifest  from  the  general  tenor 
of  the  will,  from  which,  if,  even  without  express 
words,  intrinsic  evidence  of  intention  could  be 
collected,   it  would  be  sufficient  to  enable  the 
Court  so  to  construe  it  as  to  give  that  intention 
effect-— citing  the  case  oiGoodtitlej  d.  Sweet  v. 
Herring  (a),  on  that  point, — ^and  that  such  ge- 
neral intention  ought  not  to  be  rejected,  although 
it  should  happen  to  be  inconsistent  with  some 
remote  minor  object  with  which  it  might  by  pos- 
sibility collaterally  interfere. 

Cur.  adv.  vult. 

There  being  still  a  difference  of  opinion  in  this 
Court,  the  several  Judges  present  now  delivered 
their  reasons  seriatim. 

BuE&ouGH,  J.  [Having  stated  the  special  ver- 
dict, dwelling  emphatically  on  the  parts  of  the  will 
distinguished  by  italics,  as  being  those  on  which 
the  questions  turned.]  Under  these  circumstances 
the  case  is  brought  before  us,  and  we  are  now 
called  on  to  say  whether  the  judgment  of  the 

(a)  1  Eist,  204. 

Court 
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Court  of  King's  Bench  has  been  erroneous  or      1818. 


not. 


The  first  question  is,  whether  the  remainder 
limited  to  the  second  and  other  sons  of  Bacon 
Frank,  vested  in  the  defendant  Edward  Frank,  in 
bis  father's  life-time,  or  remained  contingent  till 
his  father's  death.  If  the  estate  can  be  shewn  to 
have  once  vested,  I  see  no  ground  for  contending, 
from  any  thing  which  appears  to  be  expressed 
throughout  the  whole  of  this  will,  that  it  was  sub- 
sequently xli  vested  by  any  thing  which  happened 
afterwards. 

I  have  been  much  governed  in  the  opinion 
which  I  have  formed  on  this  case  by  the  considera- 
tion of  the  very  accurate  and  technical  manner 
in  which  this  will  has  beeq  framed.  And  my  rea- 
son for  stating  the  whole  of  the  will,  is,  because 
on  the  face  of  it*  the  arguments  arise  which  have 
occurred  to  me  in  favour  of  the  defendant  in  error : 
while,  on  the  other  hand,  I  can  find  nothing  there 
to  support  the  case  of  the  plaintiff,  or  any  argument 
favourable  to  him,  without  calling  in  aid  extraneous 
matter.  And  here  I  feel  I  cannot  do  better  than 
employ  the  language  of  one  of  the  Judges  of  the 
Court  of  King's  Bench,  (ieJB/awc,  J.)  "  Supposing 
that  wc  could  be  satisfied  that  it  was  the  intention 
of  the  testatrix  to  keep  the  two  estates  separate, 
and  that  they  should  never  be  united  in  the  same 
son  of  B.  Frank,  of  which  1  cannot  satisfy  myself, 
still  I  can  find  no  words  in  the  will  sufficient  to 
carry  such  intent  into  effect ;   for  whatever  the 

F  2  intent 
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1819,  intent  be,  if  there  are  not  words  in  the  will  to 
warrant  it,  either  express  or  implied,  it  cannot 
have  effect**— [His  Lordship  also  adopted  other 
parts  of  the  same  learned  Judge's  reasoning  in 
the  earlier  part  of  the  judgment,  as  reported  in 
3  M.  &  S.  which  proceeded  on  the  absence  of  any 
apparent  ground  for  inferring  the  intention  con- 
tended for  by  the  plaintiff  in  error,] 

Nor  can  I  (continued  his  Lordship)  here  avoid 
adverting  to  what  was  said  by  another  of  the 
Judges  of  the  Court  below  (Mr.  J,  Dampier\  on 
one  of  the  principal  arguments  urged  for  the; 
plaintiff  in  error.  "  It  has  been  attempted  (says 
that  learned  Judge)  to  assist  this  supposed  inten- 
tion by  a  distinction  between  the  words  first  or 
eldest  J  as  not  being  synonymous.  I  must  confess 
I  did  not  very  much  feel  the  force  of  this  argu- 
ment, and  I  am  not  sure  that  I  understand  all  the 
bearings  of  it :  my  opinion,  however,  is,  that  it 
fails  in  its  foundation,  and  that  firsts  or  eldest^ 
mean  the  same  person ;  eldest  being  only  another 
description  of  first.'*  In  adopting  that  construc- 
tion I  entirely  agree. 

Then  it  was  contended,  for  the  plaintiff  in  error, 
that  the  •  remainder  was  divested  out  of  the  de- 
fendant in  error,  by  operation  of  the  exclud- 
ing clause  in  respect  to  the  eldest  son.  On  the 
other  hand,  it  was  argued>  and  as  I  think  with 
irresistible  force,  thajt  the  remainder  was  un- 
touched by  tlie. exception,  and  that  is  my  opinion ; 
for  otherwise  it  would  not  be  ccuisistent  with  the 

general 
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general  tenor  of  the  will,  in  which  great  caution 
is  used,  to  exclude  the  first  or  eldest  son,  and  him 
only,  leaving  the  remainder  limited  to  the  other 
sons  untouched  throughout.  And  in  a  will  so 
carefully  framed,  if  it  had  been  the  intention  of 
the  testatrix  to  have  given  it  that  effect,  it  would 
not  have  been  left  to  supposition  and  conjecture, 
but  would  have  been  expressly  provided  for. 

On  the  whole,  I  am  of  opinion,  that  this  judg* 
ment  ought  to  be  affirmed. 

First,  because  it  is  the  rule  of  law  that  wills 
shall  not  be  construed  so  as  to  have  any  effect  not 
warranted  either  by  express  words,  or  manifest 
implication  of  intention.  And  here  there  are 
certainly  no  words  expressing,  and — in  my  opinion 
at  least— no  ground  for  implying  any  such  inten* 
tion  as  is  contended  for  by  the  plaintiff  in  error. 

Secondly,  because  it  is  also  a  rule  that  as  far  ns 
words  may,  without  violence,  be  construed  to 
vest  interests,  they  shall  not  be  considered  contin- 
gent, unless  a  manifest  intention  to  render  them  so, 
clearly  appears;  and  therefore  as  there  is  nothing  in 
this  will  to  exclude  the  operation  of  that  principle, 
I  am  of  opinion  that  this  remainder  to  the  de- 
fendant vested  in  the  life -time  of  his  father. 

The  consequences  of  a  contrary  opinion  I  have 
not  overlooked,  but  they  are  so  fully  considered, 
in  the  delivery  of  the  judgment  below,  that  I  do 
not  tliink  it  necessary  now  to  enter  into  them  more 

F  3  at 
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1818.  at  large.  It  will  be  sufficient  for  me  to  say,  that 
^^[^  I  think  the  judgment  of  the  Court  of  King's 
«  *•         Bench  on  this  case  correct 

rRAlIK* 

Park,  J.  had  been  of  counsel  for  the  plain- 
tiff. 

Wood,  Baron. — On  the  best  consideration 
which  I  have  been  able  to  give  to  this  case,  I  can- 
not agree  in  affirming  the  judgment  of  the  Court 
below.  I  shall  be  extremely  short  in  stating  my 
reasons,  and  it  might  have  been  sufficient  for  me 
to  say,  merely,  that  I  concur  entirely  with  the 
Lord  Chief  Justice  J  whose  judgment  is  very  fully 
reported  in  Maule  Sg  Selwyn's  Reports,  where  it 
appears  that  this  question  was  discussed  by  all  the 
Court,  and  therefore  it  may  not  be  necessary  that 
we  should  now  give  our  opinion  at  great  length. 

I  think  it  necessary,  however,  to  state,  that  I 
found  my  opinion  on  what  appears  to  me  to  have 
.    been  the  clear  intention  of  the  testatrix,    as  it 
may  be  inferred  from  the  words  of  the  will. 

I  agree  that  the  words  of  a  devise  are  not  to 
be  construed  by  conjecture,  but  wherever  a  plain 
intention  can  be  clearly  collected  from  the  whole 
tenor  of  the  will,  if  there  be  no  legal  objection 
to  it,  the  law  will  give  it  effect  My  argument 
in  support  of  the  opinion  which  I  hold  is  founded 
entirely  on  the  exception  in  the  will  as  to  the 
first  or  eldest  son  of  Bacon  Frank,  which,  al- 
though it  lias  been  already  fully  stated  by  my 

Brother 
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Brother  Burroughs  I  will  read.    [His  Lordship      1818. 
read  the  excepting  clause].  Dritib 


Thus,  having  expressly  provided  that  the  eldest 
son  of  Bacon  Frank  shall  not  take  under  the  de- 
visCy  she  devises  this  estate  over  to  her  godson, 
the  present  defendant,  by  name.  The  whole  ques- 
tion in  the  case  turns  on  the  effect  and  operation 
of  that  excepting  provision.  And  from  that  it 
appears  to  me  to  have  been  the  obvious  meaning 
of  the  testatrix  to  exclude  the  eldest  son  of  JBa- 
con  Franks  whichever  of  his  sons  might  ulti- 
mately become  the  eldest,  from  taking  under  this 
devise ;  because  he  would  then  be  entitled  to  the 
estate  of  his  father,  which  she  must  have  in- 
tended should  not  belong  to  the  son  who  was  to 
take  her  estate  under  this  will.  That  being,  as  it 
appears  to  me^  the  manifest  reason  of  the  exclu- 
sion, and  that  it  should  be  extended  to  the 
younger  brothers  in  succession,  as  they  should 
each  in  turn  become  the  eldest  and  the  probable 
successor  to  the  estate  of  their  father,  and  there- 
fore, if  all  the  elder  brothers  should  die,  the  pro- 
perty devised  was  intended  to  pass  over  to  the 
plaintiff  in  error,  although  a  son  of  Bacon  Frank 
should  be  living  at  the  time  of  his  death, — it 
cannot  be  conceived  that  the  testatrix  meant, 
under  the  description  of  the  first  or  eldest  son, 
to  exclude  only  the  first  born*  She  could  have 
no  ostensible  object  for  so  doing.  Those  words 
are  by  no  means  synonymous.  The  first  son 
means  exclusively  the  first  born,  the  eldest  means 
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1818-       any  of  the  sons  who  may  become  so  by  the  death 
""^r^      of  elder  brothers ;    and  it  would  be  idle  to  supr 

Driver  '  ,  .  * 

«.  pose  that  the  framer  of  this  will  did  not  know 
that  difference,  or  that  he  introduced  the  words 
*  or  eldest'  into  it,  without  intending  that  it 
should  have  some  certain  meaning ;  and  in  tlie 
devise  to  Sot  heron  no  such  distinction  is  made. 


As  therefore  it  could  not  be  ascertained  who 
.  would  be  the  eldest  son  at  the  death  of  his  father 
till  that  event  should  happen,  the  remainder  was 
contingent,  and  was  not  intended  to  vest  till  that 
time ;  for  if  it  did,  it  would  defeat  what  I  consider 
to.  have  been. the  manifest  intention  of  the  testa- 
trix. In  the  common  limitations  in  settlements,  the 
words  '  eldest  son'  mean  any  one  who  may  become 
so,  and  here  there  is  an  obvious  intent  apparent  on 
the  face  of  the  will,  explaining  the  reason  why 
those  words  'or  eldest'  were  used  in  the  ex- 
cepting clause.  And  if  in  the  true  construction 
of  the  words,  they  arc  applicable  to  the  person 
who  should  be  the  eldest  son  of  Bacon  Frank  at 
the  time  of  his  death,  there  can  be  no  doubt  that 
whichever  at  that  time  should  answer  the  de- 
scription of  eldest  son,  he  was  not  to  be  entitled 
to  this  estate,  the  necessary  consequence  would  be, 
that  the  lessor  of  the  plaintiff  would  be  entitled 
to  it,  and  that  in  conformity  with  the  plain  inten- 
tion of  the  testatrix,  according  to  the  only  sense 
and  reason  of  the  devise,  and  that  intention  is 
quite  manifest  also  from  the  terms  of  the  excep- 
tiop. 


As 
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As  to  the  absurdities  said  to  be  the  necessary 
consequence  of  such  a  construction  of  the  will 
as  the  plaintiff  contends  for,  by  which  a  younger 
son  might  still  become  entitled  to  both  estates,  or 
the  issue  of  a  younger  son  dying  would  be  deprived 
of  both,  it  is  not  necessary  to  consider  here  how 
that  may  be ;  but  admitting  that  argument  for  a 
moment,  the  ansN^er  is,  that  the  person  who  drew 
this  will  did  not  call  the  testatrix's  attention  to 
such  an  event :  if  he  had,  she  might  perhaps  have 
provided  against  it.  In  point  of  fact,  however,  she 
has  not  looked  so  far  into  futurity,  but  only  to  the 
case  that  has  happened.  That  she  did  contem- 
plate, and  that  she  has  provided  for.  And  I  am 
not  for  superseding  a  provision  calculated  to  meet 
events  which  have  actually  happened,  for  the 
sake  of  providing  against  possible  cases  which 
have  not  in  fact  occurred. 
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It  has  also  been  said,  that  there  is  an  absurdity 
in  the  argument,  that  the  remainder,  if  it  vested 
at  any  time,  was  divested  by  the  subsequent 
events;  but  I  apprehend  that  there  is  nothing 
conti-ary  to  the  rules  of  law  in  that.  Considering 
it  either  as  a  contingent  remainder,  or  if  vested, 
that  it  was  liable  to  be  divested,  if  the  obvious  in- 
tention of  the  testatrix  may  be  carried  into  effect, 
that  intention  must  be  the  criterion  by  which  we 
should  be  guided. 

It  was  said  in  argument,  that  the  law  favours 
the  vesting  of  estates,   and  that  an  interest  is 
never  to  be  considered  as  contingent  if  it  may  be 
considered  as  vested.    That  is  an  entirely  techni- 
cal 
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I8ia.  cal  rule,  and  is  not  conclusive  in  this  case,  where 
if  the  interest  vested,  it  was  subsequently  di- 
vested, and  that  depends  wholly  on*the  intention 
of  the  testatrix,  to  be  collected  from  the  objects 
which  she  had  in  view  in  wording  the  devise, 
and  from  the  general  tenor  of  the  will ;  for  how- 
ever untechnicaHy  words  of  legal  import  may  be 
used  by  a  testator,  if  they  can  be  undei^stood 
with  reference  to  an  apparent  intention,  the  law 
gives  them  a  corresponding  eflfiect.  In  this  case 
(I  repeat),  when  she  excludes  the  first  bom  or 
eldest  son  of  Bacon  Frank  from  the  benefit  of  the 
devise,  she  clearly  intended  to  exclude  every  one 
pf  the  sons  who  should  thereafter  answer  that 
description ;  and  that  intention  can  oiily  be  car- 
ried into  effect  by  giving  this  estate  to  tlie  lessor 
of  the  plaintiff. 

Graham,  B.  and  Dallas,  J.  were  absent, 

Richards,  Lord  Chief  Baron.  Although  I 
have  considered  this  case  with  all  the  diligence 
which  the  importance  of  the  question,  and  the 
circumstances  under  which  it  comes  before  us, 
demand,  I  have  not  been  able  to  bring  my  mind 
to  entertain  a  doubt  upon  it.  It  is  contended, 
that  the  limitation  to  the. second  and  other  sons 
successively  of  Bacon  Frank,  was  either  a  vested 
remainder,  to  be  divested  on  certain  subsequent 
events — or  if  not,  that  it  was  a  contingent  re- 
mainder to  such  sons,  depending  on  the  cir- 
cumstances in  which  the  family  should  happen  to 
be  placed  at  the  death  of  Bacon  Frank. 

I  entirely 
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I  entirely  concur  in  the  opinion,  that  the  in-      lais. 
tention  of   the  testator  must  govern  the  effect     ^^ 
of  the  words  used  by  him  in  his  will,  but  the      ^•• 
main  difficulty  in  all  cases  is  to  ascertain  that  in- 
tention, and  in  the  course  of  my  experience,  I  have 
often  witnessed  the  great  mischief  of  seeking  the 
intention  of  testators  out  of   the  paper  itself. 
In   considering  what  was  the  intention  of  this 
testatrix,  it  is  only  necessary  to  have  recourse  to 
the  expressions  which  she  has  used  throughout 
the  will,  and  if  in  any  other  intention  which  may 
be  contended  for,  there  should  be  found  any  ab- 
surdity,  that  may  be  opposed  to  any  conjectural 
probabilities  surmised  in  support  of  it. 

Now  let  us  consider  the  words  of  this  will. 
[His  Lordship  read  the  words].  Here  we  have  a 
clear  intention  expressed  in  words,  that,  subject 
to  the  life  interest  of  Bacon  Franks  a  vested 
estate  in  remainder  was  to  be  communicated  to 
his  second,  third,  and  other  sons  successively, 
with  an  express  exception  excepting  what  had 
been  indeed  already  excepted  by  necessary  infer- 
ence ;  for  a  devise  to  a  second,  or  other  younger 
son,  is  of  itself  an  exception  of  a  first  or  eldest. 

Then  it  has  been  argued,  that  if  the  limitation 
were  a  vested  remainder,  it  might  have  been 
divested  by  subsequent  events.  Tliere  is  no 
doubt  that  a  vested  remainder  may  be  so  di- 
vested, but  then  there  must  be  words  found  in  the 
will  which  are  capable  of  giving  such  an  effect 
to  it,  and  of  manifesting  an  intention  in   the 
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^^^^'  mind  of  the  testatrix,  that  it  should  be  so.  Such 
intention  must  be  signified.  Now,  I  do  not  find 
any  such  words  in  any  part  of  this  will,  .and  there- 
Fore  I  think  it  is  impossible  to  contend,  that  this 
vested  remainder  was  intended  to  be  divested  by 
any  of  the  events  which  have  happened. 

The  next  question  is,  whether  this  is  a  re- 
mainder contingent  till  the  death  of  the  tenant 
for  life?  Now  I  find  nothing  from  which  I  can 
.consider  it  to  be  so;  and  to  make  it  so  we 
must  introduce  many  other  words  than  are  to  be 
found  in  this  will.  Some  such  words  as ,  these 
might  have  made  the  limitation  contingent, 
*  I  give  my  estate  to  the  second,  third,  fourth, 
or  other  son  of  Bacon  Frank,  if  he  shall  not  have 
become  the  eldest  son  of  his  father  at  the  time 
of  his  death,  hut  if  he  shall,  then  remainder 
over.*  It  has  been  said,  that  the  excepting 
clause  has  the  effect  of  making  the  limitation 
contingent;  but  to  give  it  that  effect,  we  must 
carry  it  much  further  than  the  actual  words  war- 
rant, or  we  must  enlarge  the  terms  of  the  excep- 
tion, by  adding  the  words,  *  or  such  son  as  shall 
be  the  eldest  living  at  the  death  of  Bacon 
Franks  What  the  testatrix  might  have  done 
if  her  attention  had  been  called  to  the  subject,  is 
a  speculation  which  we  cannot  now  entertain. 

It  is  incumbent  on  the  plaintiff  in  error  to 
carry  the  intention  which  he  contends  for, 
throughout  the  whole  of  the  sons  of  B.Frank; 
and  without  dwelling  on   the  absurdity  already 

alluded 
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alluded  to,  which  would  be  one  consequence  of      1818. 
inferring  such  an  intention  from  the  words  of  this      ^^^^ 
will,  there  is  another  instance  which  may  be  put.  •• 

Suppose  the  tenant  for  life  had  died,  leaving  se- 
veral sons,  and  immediately  after  his  death  his 
eldest  son  had  died  without  issue — ^notwithstand- 
ing the  intention  imputed  to  the  testatrix  by  the 
argument  of  the  plaintiff  in  error,  the  second  son 
would  have  both  the  estates,  wherein  there  might 
possibly  be  some  hardship ;  but  I  think  that  we 
have  nothing  to  do  with  such  speculations  in 
considering  the  questions  that  arise  on  this  case. 

.  I  entirely  concur  in  the  opinion  that  the  judg- 
ment of  the  Court  of  King's  Bench  is  right. 

G1BB6,  C.  J.  The  respect  due  to  the  opinion 
of  the  learned  Lord  and  the  other  Judges  in  this 
country  who  think  with  him,  that  judgment  ought 
to  have  been  given  for  the  plaintiff  in  error,  has 
compelled  me  to  give  this  case  my  most  anxious 
attention. 

The  question  turns  entirely  on  the  construction 
to  be  put  on  the  limitation  of  this  remainder  to 
the  second  and  other  sons  of  Bacon  Frank. 

At  the  time  of  the  death  of  the  testatrix,  Ba- 
con Frank  had  no  son.  At  that  time,  therefore, 
the  remainder  was  unquestionably  contingent.  So 
it  was  until  a  second  son  of  Bacon  Frank  was 
bom ;  but  as  soon  as  there  was  such  a  second  son 
bom,  living  an  elder  brother,  that  is,  as  soon  as 

there 
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1818.       there  was  a  person  in  esse  capable  of  taking  un- 
der the  devise,  the  remainder  vested  in  interest. 


Dkitbk 
FRAirk« 


'  Then  it  is  said^  that  if  it  vested  on  the  coming 
in  esse  of  a  person  capable  of  taking,  it  was  di- 
vested by  his  becoming  the  eldest  son  of  his  fa- 
ther, on  the  death  of  his  elder  brother.  By  the 
general  rule  of  law,  this  would  have  been  a  vested 
interest,  and  if  so,  it  cannot  be  divested  without 
an  express  and  special  clause  for  that  purpose, 
or  something  indicating  plainly  an  intention  to 
provide  that  it  should  be  left  contingent  till  the 
death  of  the  particular  tenant. 

The  question,  therefore,  turns  on  the  existence 
of  such  an  intention  in  the  contemplation  of  the 
testatrix,  and  the  general  rules  of  law  with  re- 
spect to  construction  of  wills,  according  to  the 
intention  of  the  testator,  must  be  applied  to  it  in 
our  inquiries  on  that  subject. 

It  has  been  stated  to  us  in  the  argument  for 
the  lessor  of  the  plaintiff,  that  it  was  the  inten- 
tion of  the  testatrix  to  keep  the  two  estates  sepa- 
rate, and  that  they  should  not  both  belong  to  the 
same  member  of  the  Frank  family,  and  it  was 
contended,  that  in, order  to  give  effect  to  that  in- 
tention, we  should  determine  that  the  person  who 
should  be  the  second  son  of  Bacon  Franks  at  the 
time  when  the  remainder  should  fall  in  and  be- 
come vested  in  possession,  is  alone  entitled  to 
the  beneficial  interest  under  this  devise,  and  that 
such  a  construction  would  be  that  which  would 

best 
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best  effectuate  the  intention  of  the  testatrix,  and       I8I8. 
therefore  ought  to  prevail.  dutbr 


[His  Lordship  then  stated  the  langus^e  of  th^ 
devise,  and  the  facts  of  the  case  immediately  ap- 
plying], 

I  certainly  think  itVprobable  that  the  testatrix 
gave  the  estate  to  the  second  son,*  up  son  being 
then  bom,  for  thereason^given  in  the  argument, 
that  it  was  probable  the  first  son  would  be  other- 
wise provided  for  by  the  patrimonial  property; 
but  there  appears   nothing  in  the  will  on  which 
we  can  build  a  supposition  that  she  intended  to 
carry  her  views  further  than  to  take  the  chance 
of  that  result,  whether  it  should  turn  out  so  or 
not     Not  a  word  is  introduced  in  the  will  ex- 
pressing or  indicating  any  desire  or  intention  on 
her  part  to  keep  the  two  estates  separate,  nor  is 
it  stated  to  be  her  reason  for  the  exception :  then 
the  question  is,  whether  such  clear  intention  is  to 
be  collected  from  the  general  tenor  of  the  will. 
I  have  considered  it  with  great  attention,  and  yet 
cannot  infer  that  the  testatrix  had  any  thing  fur- 
ther in  view  than  tlie  exclusion  which  she  has 
expressed,  of  the  first  or  eldest  son,  and  I  do  not 
think  that  she  meant  to  carry  it  further.    We 
should  besides  not  overlook  the  distinction  be- 
tween a  provision  against  an  event  which  must 
happen^  and  one  which  possibly  may  occur.    Ba^ 
con  Frank  had  two  sons  living  at  the  same  time, 
after  the  will  was  made.     She  has  expressly  li- 
mited the  remainder  to  his  second  and  other  sons, 

without 


Framk. 


Frank. 
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1818.  without  guarding  against  the  possible  event  of 
Dritbr  ^^^^^  severally  becoming  the  eldest,  and  although 
she  has  selected  the  younger  sons  as  her  devisees, 
she  ^  has  \^ft  the  chance  of  their  becoming  the 
eldest  unprovided  for.  I  therefore  infer,  that 
she  meant  to  give  the  remainder  to  the  younger  • 
son  who  should  first  become  capable  of  ta"dng  it 
absolutely,  without  concerning  herself  further 
about  any  future  possible  event 

Then,  as  has  been  well  observed,  this  will  is 
accurately  and  technically  drawn,  and  therefore 
we  must  pay  greater  respect  to  the  terms  of  the 
several  devises,  and  should  take  them  as  express- 
ing the  testatrix's 'inten,tion,  and  as  not  omitting 
any  thing  which  might  be  necessary  best  to  ef- 
fectuate that  intention ;  and  nothing  could  have 
been  more  easy  than  to  have  inserted  words 
which  would  have  clearly  expressed  the  supposed 
intention  which  the  plaintiff  in  error  contends 
t^at  she  entertained. 

Before  we  can  adopt  any  construction  founded 
on  a  supposed  intention  which  the  testatrix  has 
not  expressed,  we  should  examine  all  its  neces- 
sary consequences,  to  see  whether  they  corre- 
spond with  the  construction  proposed  to  be 
adopted.  Now,  in  so  doing,  we  cannot  but  see 
that  in  this  case,  as  has  already  been  pointed  out, 
the  construction  contended  for  would,  in  many 
probable  events,  disturb,  the  very  order  of  taking 
which  tmust  have  been  the  object  of  the  suppos- 
ed intention,  and  on  which  alone  that  construction 

could 
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eould  be  founded;  for  this  estate,  which  it  is  l8i«. 
said  the  testatrix  meant  should  not  go  to  the  p„^^ 
person  who  should  take  the  paternal  estate  of  the  f^^^^ 
family,,  might,  undW  the  proposed  construction/ 
come  into  possession  of  a  third,  fourth,  or  other 
younger  son,  who,  on  failure  of  male  isaue  of  his 
elder  brothers,  would  also  become  entitled  to  the 
estate  of  his  father.  Thus  the  sOn  who  would  be 
the  second  in  the  course  of  events,  would  take 
nothing  j  and  the  male  issue  of  younger  sons 
Would  be  also  excluded^  by  holding  this  remain^ 
der  to  be  contingent  till  the  father's  death,  Which 
would  be  contrary  even  to  this  fancied  intention 
of  the  testatrix.  So,  if  there  were  six  or  more 
younger  sons  of  Bacon  Franks  living  at  any 
given  time,  and  they  happened  to  die  successively 
in  the  life-time  of  their  father,  leaving  issue,  this 
devise  Would  go  over  to  the  prejudice  of  the  issue 
of  the  younger  sons  who  never  had  any  real  or 
presumptive  title  to  the  estate  of  their  father. 
And  many  other  such  cases  are  referred  to  in  the 
judgment  delivered  by  the  Court  below,  shewing 
the  inefficacy  of  giving  to  this  will  the  construe-^ 
tion  proposed  by  the  plaintiff. 

According  to  the  doctrine  contended  for  by 
the  plaintiff  in  error,  the  consequence  would  be, 
that  this  estate  never  could  vest  till  the  remain- 
der should  fall  in,  and  indeed  it  w^s  so  put 
broadly  in  argument.  It  would  in  that  case  be 
sometimes  in  one  branch'of  this  family  and  some- 
times in  another.  It  is  certainly  very  material  to 
have  due  regard  to  the  intention  of  (he  testatrix  ; 

VOL.  VI.  G  but 
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laid.  but  for  that  purpose  we  can  only  look  to  the 
Dritbr  ^^^^»  ^^^i  ^  ^^  properly  said  in  the  case  from  Vesey 
FftAiTK.  ^^T^^oT  (Lomar  v.  Holniden^  p.  294-5),  we 
must  confine  our  view  to  the  time  of  the  making 
of  the  will.  And  doing  so,  I  can  find  nothing 
expressed  here  which  bears  out  the  plaintiflF  in  the 
construction  which  he  would  put  on  it,  although 
words  to  that  efiect  might  easily  have  been  in- 
troduced. In  my  view  of  the  case,  therefore,  it 
is  impossible  to  adopt  the  construction  contend- 
ed for  by  him.  I  am  of  opinion  that  the  re« 
mainder  vested  on  a  second  son  coming  into  be-, 
ing,  and  that  it  was  not  divested  by  any  of  tlie 
events  which  afterwards  happened  in  this  family, 
and  therefore  I  think  that  the  judgment  of  the 
Court  below  should  be  afiirmed. 

My  Brother  Graham  .authorizes  me  to  say, 
that  he  agrees  in  the  opinion  which  has  been  de- 
livered by  my  Brother  Wood. 

My  Brother  Dallas  concurs  with  the  rest  of 
the  Court 

Judgment  affirmed* 
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68  Geo.  III. 
GHAVS-INN  HALL* 


181R. 


Thfe  Attorney  General  v.  Bear.  tMJmii. 


Sir  JVitUam  Owen  irtbved  that  the  recoijnizaiice  Practice  in 

trown  cases* 

of  bail  Entered  into  for  the  defendant  micfht  be 

°  a  defendant 

discharged  on  a  common  appearance  being  entered  who  has  been 
for  him,   the  Attorney  General  not  having  pro-  revennein- 
cccdcd  in  dufe  time  to  tlie  trial  of  this  information  against  him, 

.  /«        ^«  and  kas  enter- 

in  pursuance  of  notice.  ed  into  a  re- 

cosniaance  of 
bail  to  appear 

The  motion  Was  made  on  ati  affidavit  by  the  cwnTmov; 
defendant's  solicitor,  stating  that  m  Michaelmas  JJIch'^^ol!  ' 
Term,    1817,   the  present    information  was  filed  ^^^^^^^^^ 
against  the  defendant  for  an  offence  against  the  ^«  Attorney 

o  o  General  not 

revenue   laws,  on  which  he  was    arrested  in  thfe  having  pro- 

ceeded  to  tnai 

latter  end  of  November^  and  held  to  bail  for  59.51.  according  to 

1        •  \  \  .  1         .,11  .111  ^  notice  till  after 

having   been   kept  in  custody  till  the  middle  of  thrteetear 
the  following  month,   when  he  was  discharged  8iveiy)have 
on  the  usual  recognizance  of  bail  to  appear  and  thytimefor 
answer  to  the  information  ;*— that  the  defendant  of  Mai  had 

I       I     1   been  given,— 
pleaded  not  after  issue 
joined. 

Thns  a  defendant  arrested  in  MielmeUnas  Term,  having  given  bail  in  Decembitf  and 
t»leaded  in  Hilary  Term,  and  received  notice  of  trial  for  the  subsequent  Sittings,  cannot 
nuive  it  after  Trimtp^  nor  until  aAer  MichaelmaM  Term* 

C  8 
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IBIB*       pleaded  not  guilty,  and  notice  of  trial  was  given 
The        for   the  Sittings  after  the  next  Hilary  Term, 
Qemeslail     hut  the  Attorney  General  did  not  proceed  to  the 
j^MMM.       ^^^   of  the  information,   nor  had  he  counter-' 
manded  his  notice  of  trial.    That  notice  of  trial 
was  afterwards  given  for  the  foUowinjg  Easter 
Term,  which  was   countermanded,   and   a  third 
notice  given  for  the  Sittings  after  last  Trinity 
Term;— and  that  on  the  Sd  instant  notice  was 
served  on  the  solicitor  for  the  customs,  and  the 
clerk  in  court  for  the  Crown,  of  the  present  ap- 
plication. 

Dauncey  exposed  the  application  on  the  ground 
that  three  clear  terms  had  not  elapsed  since  the  time 
for  which  notice  of  trial  had  been  given,  which, 
in  the  case  of  the  Attorney  General  proceeding 
for  the  Crown,  was  the  rule  of  practice,  *and  in 
the  present  case  there  had  been  only  two  clear 
terms  between  that  time  and  the  present  appli- 
cation, the  plea  in  this  case  having  been  filed 
of  Hilary  Term. 
» 

The  Court  (having  taken  the  report  of  the 
practice  from  their  officers) 

Refused  the  motion. 


The 
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1610. 


The  Attorney  General  v.  Eyton  and  others*    tMJwi. 


An  information  liad  been  filed  against  the  dc-  Qwrr^biBtiier 
fendant  Eyton^  the  customary  heir  of  his  father,  infommtioii 
who  had  died  indebted  to  the  Crown,  and  the  AttoneyGe- 
other  defendants,   for  the  purpose  of  procuring  tiie  defoidaiit 
the  copyhold  property,   which  had  belonged  to  wusSS,  and 
tbe  deceased,  to  be  sold,  iq  disch^ge  of  the  un-  G^na  b? 
satisfied  Crown  debt,  o?oSm& 

procfededv  for 

The  general  creditors  of  the  deceased  had,  in  ^yf*^"^ 
the  mean  time,  filed  a  bill  in  Chancery  against  ^"*^^^| 
the  defendapt,  praying  that  the  copyhold  estates  JJttitoutSy. 
i^iight  be  sold,  and   the  produce  applied  in  satis-     ^  ^^^^ 
faction  of  their  demand;  and  they  had  obtained  a  made  for  awk 

'  -^  on  order  wm 

decree  accordins;ly.     It   therefore  became  neces«  directed  to 

,  stand  OTer^ 

sary,  for  the  purpose  of  makins[  a  clear  title  and  to  abide  the 

^       .  ,      \  ,  ^.         ,  ,       result  of  a 

aitectmg  a  sale,  that  the  question  between  the  seardifor 
Crown  and  die  customary  heir,  should  first  be  ^^ 
disposed  of* 

^  With  that  object  a  motion  was  made  in  Trinity 
Term,  informing  the  Court  that  the  defendants 
had  filpd  their  answer  to  the  informatiou  iuTrinity 
Term^  1817,  and  tliat  th^  AttOirn^y  General  had 
not  since  replied,  or  otherwise  proceeded  in  the 
cause,  praying  therefore  that  the  defendai^ts 
might  go  without  day,  and  the  Court  granted 
an  order  ni^i^  which  was  afterwards  made  ab-n 
solute. 

*^ 
Dauficctff 
€  3 
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1818*  Dauncejfy  for  the  Attorney  General,  now  moved 

j^        to  discharge  that  order,  contending  that  by  the 
cSlf^J    practice  of  this  'Court  such  an  order  as  had  been 
Eytow       Jwade,  could  not  be  granted  against  the  Crown : 
Mothers,    and  he   cited  FmvL  Exchequer  Pracike,  vol.  i. 
p.  1 18,  and  the  cases  there  adverted  to,  informing 
the   Court  that  this  information  was  by  the  At- 
torney General  in  his  own  right,  and  not  through 
the  medium  of  a  relator,  and  that  the  defendant? 
had  not,   before  they  made  this  motion,  demanded 
a  replication  or  given  notice  of    the    intended 
application. 

Rich ART>Sy,CJliUf  Baron,  haying  expressed  him- 
self to  incline  towards  the  same  opinion,  inquired 
as  to  the  practice  of  the  officer  (who  reported  that 
the  defendant  might  obtain  the  order  applied  for, 
under  the  circumstances,  and  the  delay  of  the 
'  Attorney  General  in  not  proceeding  for  three 
clear  terms,  and  he  stated  that  he  was  allovved 
only  one  term  when  he  proceeded  ex  relatione) : 
but  the  Lord  Chief  Baron  observed  that  his  im- 
pression was  still  against  t}ie  propriety  of  making 
such  an  order. 


Martin  having  informed  the  Court  th^t  he  had 
obtained  a  similar  order  against  the  Crown,  in  the 
case  of  The  Attorney  General  v.  Cochrajte,  the 
motion  was  ordered  to  stand  over,  to  afford  the 
officer  an  opportunity  of  searching  for  precedents, 
when  it  was  directed  to  be  mentioned  again. 

Adjourned. 
Caram 
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Coram  richarbs,  ld.  ch.  baron. 


1818. 


MiCH£L  V.  BuLLEN  (aiul  AiTCHESON  and  ^^^ 

Dashwood,  deceased).  tfiifcJiwe. 


DAUNCEVmQvtA  on  behalf  of  the  defendant       Cwu. 
BuUen^  that  the  Deputy  Remembrancer,  to  whom   where  oue  of 
it    was   referred   to    tax  the  plaintiff  his   costs  feodants  in  a 
of  this  suit,    so  far  as  the  same   respected  thcwhen^a     ' 
defendant  Sullen  and  the  other  deceased  defen-  Sr^ts  ^^ 
dants,    and  also  his  costs  of  the  issues  at  law,  sor^i^^ 
tried  by  tlic  same  defendants,  might  review  his  JSl^^to  **"^ 
taxation  in  certain  respects,  and  that  he  should,  J^'j?!^^ 
after  such    reviewal,   ascertain  and  apportion  *^  ^dJ^i  Se**  ** 
muck  of  the  costs  as  respected  the  defendant  Bui-  J"^J?'/^ 
len  onlif^  the  sole  surviving  defendant  in  this  cause^  »««>»  dccwe. 
and    that  defendant  Bullen  miglit  be  at  liberty  to 
file    exceptions   to   the  Deputy  Ren^mbrancer's 
report  of  his  allowance  of  the   costs,  the  appor- 
tionment of  which  was  now  sought  to  be  made, 
and  also  in  respect  of  the  items  complained  of. 

Tlie  grounds  of  the  motion  were  first,  that 
larger  fees  to  Counsel  had  been  allowed  than 
ought  to  have  been  given ;  and  secondly,  that  the 
defendant  Bullen  ought  not  to  be  considered  liable 
to  the  payment  of  the  costs  of  tlie  other  defend- 
ants, who  were  dead,  as  the  interests  of  the  se- 
veral defendant?  were  distinct,  and  the  trials  had 
been  distinct. 

^  4  Martin 
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Martin  appeared  for  the  plaintiff,  in  opposition 
to  the  motion. 

Richards,  Lord  Chief  Baron.  I  never  re- 
member any  instance  of  a  case  where  the  decree 
for  costs  had  been  general,  in  which  a  defendant 
who  has  survived  hi^  co-defendants,  has  been 
relieved  on  such  an  application  as  the  presents 
It  may  possibly  be  a  hard  thing  on  th^  surviving 
defendant,  but  it  is  one'  of  the  hardships,  which 
necessarily  belong  to  such  a  case.  Np  ii;istanco 
whatever  is  adduced  of  such  a  thing  ever  having 
been  done,  and  I  thipk  it  contrary  to  every  rule 
of  a  court  of  equity.  As  to  the  first  part  of  the 
motion  it  may  be  referred  back  to  the  Deputy 
Remembrancer  to  review  his  taxation,  but  the 
latter  part  must  be  refused. 


)Vhyman  v:  Legh, 


FridaVf 

uihjufu^  Demurrer. 

This  was  «  demurrer  to  a  bill  filed  for  a  dis- 
covery of.  the  defendant's  title  to  certain  tithes, 
for  an  account  of  which  he  had  filed  a  bill,  as 
impropriate  rector  of  Prestbury  in  the  county  of 

Chester. 

The 

his  title,  there 

the  bill  whldi,  ^^tever  shoold  b^  the  fate  of  the  demumry  ooghtto  be  amwered,  Moi 
the  demurrer  was  on  that  acconnt  ovet-rliled,  the  Court  gave  leave  to  withdraw  ana 
demur  partienlarly,  and  answer,  oo  payment  of  fall  costs  as  between  party  and  party. 

Such  a  demurrer  over-ruled,  a  defendant  being  entitled  to  avaU  himself  of  instrument^ 
in  the  possession  of  a  plaintiir,'  which  may  shew  that  the  former  has  a  right,  or  that  th^ 
the  latter  has  tione. 


Wbereade* 
fendant  de- 
murred gene- 
rally to  a  bill 
for  discovery 
as  to  whether 
he  had  not 
deeds,  Sic,  in 
his  possession 
destructive  of 
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The  present   plaintifFs  bill  cliarged  the  said       Wa^ 
suit  still  depending ;— -that  the  defendant  hady  or     wnYMAif 
bad  had,  in  his  possession,  certain  conveyances,       j^/og^ 
deeds,   &c.  by  which,  he,  or  the  per&on  entitled 
to  the  tithes  sought,  had  conveyed9  or  intended 
to  convey  them; — and  that  the  said  tithes  were 
not  purchased   by,  or  well  and  sufficiently  con- 
veyed to  defendant,  or  the  party  from  whom,  &c, 

Tlie  bill  llien  charged  more  particularly  certain 
conveyances  (describing  them  by  their  dates  and 
parties),  wherein  the  tithes  had  been  conveyed 
to  persons,  inconsistent  with  any  title  being  in 
the  defendant,  and  that  ^uch*  deeds  were  in  his 
posse§^ion,  &c.-rand  also  tl^at  the  said  tithes  had 
Ifccn  severed  find  devised  for  a  tenn  of  400  year§ 
*still  outstanding,  chargeable  with  the  payment 
of  certain  annuities,  and  not  vested  in  defendant, 
and  that  there  were  other  outstanding  terms  and 
divers  family  settlements  affecting  the  right  to 
tlie  said  tithes,  whereby  it  would  appear  that  the 
defendant  was  not  entitled  thereto. 

The  bill  then  stated  that  within  a  certain  town- 
ship within  the  said  rectory  there  was  a  modus 
on  the  part  of  the  occupiers  who  had  corn  and 
hay  on  their  lands,  of  a  tenth  kiver  or  ryder  (a 
quantity  of  ten  sheaves),  in  lieu  of  the  tithes, 
of  com  and  hay : — and  as  to  the  occupiers  Whose 
lands  produced  hay  and  no  corn,  6d.  for  every 
day's  math  of  upland,  and  1*.  for  every  day's 
math  of  watered  meadow,  the  day's  math  being 
h^f  an  acre  of  customary,  or  an  acre  of  statute 

measure ; 
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i»»f      iiii?asi(re;«-^nd    that    the  defendant  had  ia  his 
WbywaA    p<^se^sion    or   power    divers  books,   &c.  which 
j>        would  prove  and  establish  the  said  nioduses,  and 
Which  he  refused  to  produce. 

To  that  bill  the  defendant  filed  a  general  de* 
inurrer,  which  qainq  on  to  be  argued  in  last  Easier 
Terpi,  by 

•     Dauncey  and  Spence  for  the  demurrer^  and 

4^^arand  Simpkinson  for  the  bill,  when 

THe  Court  held  that  the  bill  having  stated  that 
there  existed  a  modus,  and  therefore  required  an 
answer  as  to  that  part  at  least,  held  that  the 
general  demurrer  must  be  over-ruled, 


Leave  was  then  asked  to  withdraw  the  present 
demurrer  for  the  purpose  of  confirming  it,  and 
demurring  more  particularly,  and  at  the  same 
time  answering  such  parts  of  the  bill  as  required 
to  be  answered. 

That  application  was  opposed;  for  that  thus 
a  defendant  might,  on  every  occasion,  first  de* 
niur  generally,  and  having  taken  the  opinion  of 
the  Court,  might  withdraw,  and  demur  more 
particularly  according  to  exigencies:  all  which 
operates  in  delay  of  the  discovery,  but 

The  Court  gave  leave  as  prayed,  on  terms  of 
payment  by  the  defendant  of  the  full  costs,  to  be 

taxed 
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taxed  as  btftw^ra  party  and  party,     f^idc  « -Sc^*       ^^^ 


The  sefcon4  dpmurrer  npur  came  on  to  b? 
argued. 

The  defendant  on  this  occasion  had  demurred  to 
90  much  of  the  bill  only  as  sought  the  discovery 
of  his  title  deeds,  taking  the  charges  severally  on 
that  point ;  and  as  to  tl^e  charge  of  moduses,  and 
the  possession  of  papers,  books,  &c.  which  would 
establish  them,  he  answered,  by  submitting  the 
point  to  the  Court,  and  a  denial  of  the  facts. 

JDauncey  and  Spwce  for  the  demurrer,  ob- 
jected that  the  present  was  nothing  more  than 
a  mere  experimental  fishing  bill,  filed,  not  bond 
fide  for  the  purpose  of  the  discovery  affected  to 
be  sought,  but  to  harrass  the  defendant  in  his 
other  suit — and  that  it  was  vague  and  uncertain, 
without  precision  in  its  object,  if  it  had  any  be* 
yond  an  attempt  wantonly  and  at  random  to  ex- 
pose the  defendant's  title  deeds,  without  setting 
up  any  title  in  the  plaintiff:  Buden  y.Dore  (a). 

And  tJiey  also  objected  that  the  plaintiff  had 
stated  no  fact  to  shew  the  Court  that  there  ex- 
isted any  thing  entitling  him  to  call  on  the  de- 
fendant for  the  indefinite  discovery  sought;— 
tliat  even  if  the  defendant  had  in  his  possession 


(a)  %  Vez.  sen.  444. 

the 
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1818.  the  deeds,  &c.  alluded  to,  the  plaintiff  could  not 
whtmah     ^^I'g^   him  to   produce  them,  without  shewing 

¥  -««  t^^t  he  had  a  common  interest  with  the  defendant 
in  them:  Burton  y ^Neville  (b);  and  they  mention- 
ed tl\at  a  demurrer  in  all  respects  precisely  similar, 
had  been  lately  allowed  by  the  Vice  Chancellor, 

Clarice  and  jigar^  contra,  contended  that  the 
present  bill  was  not'  of  %h^  description  which  had 
•  been  given  to  it;-— that  the  object  pf  it  waa 
merely  and  fairly  to  know  from  the  defendant, 
^vhether  he  had  in  point  of  fact  2^ny  pretence  for 
setting  \ip  a  title  to  the  tithes  sought :  and  they 
cited  the  cases  of  Strong  v.  Deacon  (c),  and  ^lfet'^ 
calf  V.  Hervey  (d).  In  this  case  it  might  appear 
by  the  very  deed,  under  which  the  defend^^nt 
claims  title,  that  the  tithes  were  reserved. 

Dauncey  having  repliedji 

Richards,  Lord  Chief  Baron.  The  question 
put  is,  merely  whether  the  defendant  has  not 
in  his  possession  ccitain  deeds,  M'hich,  if  produced^ 
would  shew  th^t  he  had  no  title.  The  plaintiff 
does  not  ask  the  productiop  of  tlie  deeds,  unlessL 
that  should  be  so  in  point  of  fact — unless  he  has 
deeds  in  his  possession  which  destroy  his  pretended 
title,  and  shew  him  to  be  a  stranger. 

Suppose  that  this  had  been  a  cross  bill  filed 
to  establish  a  modus.     On  a  reference  or  an  ijssu.e, 

(h)  2  Cox,  24-2.  (c/)  1  Vez.  sen.  248. 

(c)  1  Vez,  sen.  37. 

....      V  all 
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all  the  deeds  would  be  ordered  to  be  produced ;      ^^^^ 
and  why  should  they  not  now  be  inquired  into  ?     whymax 
This  is  a  very  different  case  from  an  application       i^mh. 
to  inspect  title  deeds.    The  plaintiff  has  a  right   ^ 
to  the  benefit  of  any  instrument  in  the  po9session 
of   the  defendant,   which  might   make    in  his 
favor,    such  as,   for  instance,    would  shew  that 
he  had  the  right,  or  that  the  defendant  had  not. 

Graham,  Baron.  A  defendant  has  a  right 
to  charge  a  plaintiff,  bringing  an  ejectment  against 
him,  with  having  no  title,  and  to  ask  him  quo 
jure  he  proceeds.  If  this  demurrer  had  been  more 
confined,  the  Court  might,  to  a  certain  extent, 
liave  protected  the  defendant,  but  they  must  also 
assist  a  plaintiff  where  he  makes  out  a  fair  case  for  . 
their  interference,  and  the  defendant  cannot  pro- 
duce any  reasonable  objection  to  it  in  the  mode 
of  demurrer. 

Wood,  Baron,  absent. 

Garrow,  Baron.  If  a  man  chuses  to  become 
a  litigant,  he  may  surely  be  asked  as  to  his  con- 
sciousness of  having  not  a  shadow  of  title  to  the 
subject-matter  of  his  claim:  and  that  without 
infringing  the  sacred  rule  that  titles  are  not  to 
be  wantonly  raked  up  without  good  cause. 

Per  Curiam. 

Demurrer  over-ruled. 
The 
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FrUaVf 


Iriie  King  (in  aid  of  Osborne,)  Vi  Osbouhne. 


^gI^Hl  ^  WRIT  of  venditioni  exponas  haying  been  di- 
toS^^fS^'ti?  ''^cted  to  the  sheriff  of  Staffordy  commanding 
krarposeof      him  to  sell  SO  much  of  th^  defendant's  goods  and 

general  good  .    ^ 

and  pabFic  be-  chattels,  CFops  of  com,  farming  stocky  and  other 

nefit  in  pro*  *  • 

moting  good    effects,  seizcd  by  the  said  sheriff  under  this  exteht, 

husbandry^  . 

doesnotextend  as  would  Satisfy  the  debt,  he  made  (in  Substance) 
Crown  I  there-  the  foUowing  ret urh  :-^ that  he  had  sold  the  re- 
^sBcited  sidue  of  tlie  said  goods,  &Ci  (some  of  them  having 
SVprocott^**  been  already  sold  under  a  prior  writ  of  extent) 
Twdthf  ^  for  the  best  priccj  &c.;-«-.and  that  he  had  sold 
^I'j^iJai,  136  acres  of  growing  oats^  subject  to  a  condition 
ttonaiiy.  ^J^^^  ^^^  ^^^^^  should  be  uscd  and  expended  accord-^ 

iber^aeii^^  i»^  to  a  Certain  covenant  or  indenture  of  lease 
j«t  t"tith^  bearing  date,  &c.  &c.  pursuant  to  the  statute  S6 
lie  matt  leU*     Q^o.  JH.  c.  50  ;--^and  that  he  had  offered  to  sale 

withont  any  '  . 

quaiificauon.  the  meadow  grass,  and  seed  grass  or  the  second 
and  third  years  growth^  and  the  manure  within 
hientioned,  subject  to  a  condition  that  tl)e  same 
should  be  used  and  expended  upon  the  premises 
according  to  the  covenants  of  the  above  leasee 
but  was  not  able  to.  sell  them,  and  that  they 
remained  in  his  hands  for  want  of  buyers.  And 
he  also  returned  that  the  196  acres  of  growing 
oats  were  sold  by  him,  subject  to  the  tithe  to 
be  taken  thereupon  by  the  tithe  owner. 

On  that  YttuvnDauncey  znAJVest^E.  moved  for 
an  attachment  against  the  sheriff,  for  a  contempt 

in 
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in  not  selling  the  said  goods,  &c/ unconditionally,      ^®W. 
in  obedience    to  the  writ  of  venditioni  cvponas^    TheKiMo 
without  imposing  any  of  tlie   terms  enumerated    qj^J^Jr,,. 
in  his  return.    The  Court  granted  the  rule,  on 
the    general    gronnd   that  the  Crown  was  not 
bound  by  the  56  Geo.  III.,  because  not  expressly 
named  *. 

JVinter  now  shewed  cause.  He  contended 
(admitting  the  general  prerogative  of  the  Crown) 
that  the  present  case  was  distinguishable  from 
the  existing  authorities  which  have  determined, 
that  in  certain  cases  the  Crown  is  not  bound  by 
statutes  which  are  not  expressly  made  to  affect 
the  royal  prerogative,  not  only  in  the  very  general 
terms  of  the  '\^ct  of  parliament  on  which  the 
return  had  been  founded,  but  on  the  higher  con- 
sideration that  it  was  J  a  statute  which  had  for 

its 

^  Attorney  General  x.  AUgood,  Parker,  1.— TAe  King  r. 
BUis,  ante,  vol.  i.  23.--7%e  King  v.  De  Caux,  ante,  rol.  ii. 
17. 

fThe  words  are,  '  that  from  and  after  the  passing  of  this 
act  no  sherifT  or  other  officer  itf  England  or  Walet  shall,  by 
tirhie  of  any  procen  of  any  court  of  /aw,  carry  off,  or  sell, 
or  dispose  of,  for  the  purpose  of  heing  carried  off  from  any 
lands  let  to  farm,  any  straw  threshed  or  anthreshed,&c.&c. 
i&c.  heing  produce  of  such  lands,  when,  according  to  any 
GOTenant  or  written  agreement  entered  into  and  made  for  the  • 
benefit  of  the  owner  or  landlord  of  any  farm,  such  hay,  &c.  &c. 
ought  not  to  be  taken  off  or  withholden  from  such  lands,  or 
which,  by  the  tenor  and  effect  of  such  corenants  and  agree* 
ments,  ought  to  be  used  and  expended  thereon/ 

tThe  preamble  of  the  act  recites,  that '  whereas  it  is  ex- 
pedient diat  Me  execution  of  legal  proce§$  should  be  so  regulated 

ae 


^ 
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1816.      ih  object  a  public  good,  and  tberefore  precisely 
^eKiH©    within  the  principle  of  the  acknowleged  excefj- 

bsBouRiiB.  *'^^  (^)  ^  '^^  ^^^»  ^^^^  *^^  Crown  shall  not  be 
ousted  of  a  precedent  prerogative  without  ckprefes 
words.  This  act  was  manifestly  passed  for  the  pur- 
pose of  suppressing  thewrong(A)  done  tolandldrds, 
in  allowing  the  accidental  interference  of  the  law, 
by  execution  of  process  in  the  hands  of  the  sheriffj 
to  defeat  their  tenants  eiigagements  with  th^m,  and 
destroy  the  covenants  by  which  they  had  provided 
for  the  protection  of  their  property  from  deteriora- 
tion, by  the  ruinous  effects  of  bad  husbandry. 
Nor  was  the  advantage  of  the  landlord  the  only 
object  of  the  statute,  for  it  was  an  act  passed 
for  the  general  encouragement  of  the  agriculture 
of  the  country.  And  for  those  reasons  he  sub- 
mitted that  it  was  peculiarly  within  the  rational 
and  liberal  exception,  which  had,  from  the 
earliest  times,  been  recognized  in  law,  as  affect- 
ing, and  narrowing  the  otherwise  general  legal 
proposition,  that  unless  the  Crown  be  expressly 
named  in  acts  of  parliament,  it  shall  not  be 
bound  by  their  enactments. 

•  The  public  utility  and  benefit  contemplated 
by  this   statute,  and  the  compreherfsive  and  un* 

restrained 

0Mio'be  ctmsUtent  with  g<k>d  kMibandryt  and  the  effect  and 
ifltent  of  covenants  and  agreements  entered  into  between  the 
owners  and  occnpiers  of  land  let  to  farm/ 

(a)  The  case  of  Eecksiasiical  Penom^  5  Rep.  14.  b.  2  Inst. 
142.  and  369. 

(6)  Magdalen  jOollege  case,  11  Rep.  72.  a.  b. 
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restrained  terms  of  it,  he  submitted,  rendered  1618, 
inapplicable  to  this  question,  the  authorities 
deduced  from  the  cases  wherein  the  statutes  of 
the  4th  (ch.  16*)  and  8tli  (ch.  14.)  of  Anne  had 
been  the  subject  of  consideration  ; — the  one  being 
merely  an  act  for  amending  the  law  as  to  certain 
formalities  of  pleading  and  removing  certain 
technical  restrictions ;  and  the  other,  whicli  had 
a  more  enlarged  and  beneficial  object,  having  an 
express  saving  of  tlie  rights  of  the  down,  so 
far  being  a  legislative  admission  that  such  sta- 
tutes would  otherwise,  on  principles  of  public 
policy,  have  been  binding  on  the  Crown:  and 
in  the  act  on  which  the  return  of  the  sheriff  is  in 
this  case  founded,  the  right  of  the  Crown  is  not 
?s  in  the  Sth  of  Annc^y  ch.  14,  expressly  saved. 

Dauncejf,  in  reply,  Telied  on  the  prerogative 
of  the  Crown  and  the  admitted  rule  of  law 
respecting  it :  which  he  urged  could  not  be 
abridged  by  the  operation  of  statutes,  intended 
to  suppress  private  wrongs  working  injury  between 
subject  and  subject.  As  much  for  the  suppres- 
sion of  wrong,  he  contended,  were  the  statutes 
of  Frauds  (c),— of  Bankrupts,  and  others,  none 
of  which  bind  the  King,  and  that  solely  because 
he  is  not  named;  yet  those  statutes  were  as  ob- 
viously intended  to  promote  the  public  good  and 
to  suppress  wrong,  as  this  act  of  parliament. 
He  submitted  therefore  that  in  the  case  of  the 
Crown,  the  landlord  was  left  to  his  remedy 
against  the  tenant  on  his  covenant. 

(c)  lieg^.  V.  Arnold,  7  Vin.  106. 
VOL.  vr.  H  Richards, 


The  King 

OSBODRNB. 
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1B18.  Richards,   Chief  Baron.      The    question  is/ 

whether  the  Crown  is  to  be  considered  as  in  the 
situation  of  a  plaintiff,  within  the  meaning  of 
this  act  of  parliament,  who  has  obtained  judgment 
and  put  his  execution  into  the  hands  of  the  she- 
riff. It  has  been  very  fairly  argued  on  the  part 
of  the  sheriff,  and  with  considerable  ability,  that 
the  Court  should  consider  the  saving  clause  which 
has  been  introduced  into  the  statute  of  the  8th 
of  Annej  as  an  acknowledgment  that  acts  of  par* 
liament  in  favor  of  agricultural  interests  may  bind 
the  Crown,  although  not  expressly  named  ;  but  we 
are  unanimously  of  ^opinion  that  that  proviso  must 
liave  been  thought  to  have  become  necessary,  in 
consequence  of  the  word  extent  having  been 
'  used  in  that  act^  and  that  alone  may  account  for  the 
abundant  caution  of  inserting  such  a  clause.  In 
this  statute,  on  the  contrary,  the  Crown,  or  the 
Crown  process,  is  not  in  any  way  alluded  to,  and 
therefore  we  are  of  opinion  that  it  does  not  bind 
the  Crown  or  affect  the  prerogative  process. 

The  rest  of  the  Court  concurred. 

Garrow,  Baron.  The  act  begins  with  pro- 
viding for  preserving  covenants  between  the 
owners  and  occupiers  of  land  let  to  farm,  and  it 
never  loses  sight  of  those  parties  till  tlie  end ; 
and  there,  in  the  11th  section,  it  contemplates 
the  case  of  tenants  becoming  insolvent,  and 
provides  that  the  assignees  shall  not  deal  with 
the  crops  on  the  farm,  otherwise  than  the  tenant 
might  have  done :  evidently  in  every  other  pos- 
-  '  sible 
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sible  case  of  insolvency,  leaving  the  landlord  to       I8I8. 
his  remedy  on  the  covenant,  and  clearly  abstaining 
from  cases  where  the  Crown  might  be  concerned. 

Per  Curiam. 

Rule  absolute. 

As  to  that  part  of  the  return  which  stated  that 
the  sheriff  had  sold  the  property,  subject  to  the 
tithe  which  should  be  due— on  its  being  mention- 
ed to  the  Court  for  tlie  purpose  of  obtaining  their 
opinion,  on  the  propriety  or  impropriety  of  the 
sale  by  the  sheriff,  with  such  a  qualification— 
they  said  that  the  sheriff  had  no  right  to  clog 
the  sale  with  any  such  condition,  but  should  have 
sold  the  effects  unqualifiedly ; — for  the  land  might 
have  been  subject  to  a  modus  or  composition, . 


H  2  Drake 
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1818. 


Saturday,  Drake  V.  Smyth  and  otliers. 

trth  Jme. 


The  Court  wiu  AN  issuc  having  been  ordered  to  try  a  modus  iti 
order  that^  *Ws  cause  by  a  decree  made  therein,  on  the  3d  of 
^^t;^  February  last, 

by  a  decree  to 
be  tried  at  a 

?S*SIljrir  Barber  on  the  part  of  the  defendants  moved 
of£2^ir  pi2S  pursuant  to  notice,  that  tlie  plaintiff  might  be 
J^wj^Jf/"**  directed  forthwith  to  name  an  Attorney  in  the 
^"*»  Office  of  Pleas  in  this  Court,  to  appear,  receive, 

The  course    and  acccpt  the  issue  directed  by  the  decree  to 

u  to  move  *  ,  •' 

that  the  iMoe    bc  tried  at  the  next  assizes  for  the  county  of  JTork. 

be  taken  pro  '' 

cMiTeno  against  or  that  the  issue  mi^ht  be   taken  pro  confesso 

the  plaintiff,  .      .  ^  r  J 

if  he  do  not  go  agaiust  the  plaintiff. 

Martin  opposed  the  motion. 

Per  Curiam. 

This  application  is  premature.  The  course  is 
to  move  to  take  the  issue  pro  confesso  if  the 
plaintiff  do  not  go  to  trial  in  pursuance  of  the 
decree. 

Motion  refused. 


WOODHEAD 
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1818. 


WOODHEAD   V.  Boyd.  Satwrdmi, 

f7th  June. 

Stephen  opposing:  a  motion  for  a  commission  intheaffidavu 

.  •  •«  1       used  in  apj>ly- 

to  examine  witnesses  abroad,  objected— -that  the  ing  foreom- 
aifidavit  did  not  state  that  the  plaintiff  had  a  good  miae  wiuieiaes 
defence  if  he  could  procure  the  evidence  of  the  notao^ecw- 
wituesses  proposed  to  be  examined,— and  that  his  ti^ih€*ap-* 
Solicitor  ought  to  join  in  that  part  of  the  affidavit,—  ^^l  ^^j** 
and  that  the  mere  statement  that  he  could  not  coSS^rocpre 
safely  proceeded  to  trial  without  the  evidence  of  {JewitoMwa^^ 
such  witnesses  was  insufficient  without  shewirig  it  propped  t© be 

o         examined,  or 

(generally  at  least)  by  some  stated  necessary  facts  ^^^  "** 
required  to    be  proved,  and  being  within  their  c«awiryfect» 

,     *      ,     ,  '^  °  within  their 

knowledge.  knowledge 

required  by 
plaintiff  to  be 

Richards,  Chief  Baron. — However  desireable  defence?" 
it  might  be  to  adopt  the  practice  on  which  the 
first  objection  is  founded,  it  has  never  yet  been 
held  to  be  indispensibly  necessary  in  these  cases, 
although  the  Court  have  often  said  that  it  would 
be  useiiil  to  require  it,  such  affidavits  have  always 
been  held  sufficient  to  call  on  us  to  exercise  the 
inherent  jurisdiction  of  Courts  of  Equity  in  grant- 
ing these  commissions. 


H  3  In 
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1818. 


Saturday^ 
27tk  June. 


A  prisoner 
whose  recogni- 
cance  bad 
been  estreat- 
ed for  not 
appearing  to 
an  indictment 
for  embezzle- 
ment of county 
bridge  money 
received  by 
him  as  consta- 
ble,  ordered 
to  be  dis. 
charged  con* 
ditionally  on 
his  producing 
the  consent  of 
tlie  county 
from  the  Clerk 
of  the  Peace 
at  the  next 
General 
Quarter  Ses- 
sions, after 
having  been 
in  gaol  for  a 
certain  time. 

But  the 
Court  had 
originally  re- 
fused the  ap« 
plication  with** 
out  such  con- 
sent on  peti- 
tion, (verified 
by  his  affi-, 
davit)  stating 
that  he  had 
been  in  gaol 
since  Decern* 
her,  and  tliat 
he  was  not 
worth  5L 


In  the  Matter  of  John  Bick. 

This  petition  set  forth  that  the  petitioner  who 
had  been  constable  of  the  lower  division  of 
Tewkesburj/f  had  been  a  defaulter  in  respect  of 
certain  bridge  money  received  by  him  as  a  con- 
stable for  the  use  of  the  county,  on  account  of 
which  he  had  been  indicted  at  the  Quarter  Ses- 
sions, when  he  entered  into  a  recognizance  for 
bis  ^appearance  which  he  had  forfeited,  and  on 
that  account  was  remaining  in  gaol ; — and  that  he 
was  not  worth  5/. 

SirfFilliam  Owen  had  moved  for  his  discharge 
in  Hilary  Term  under  these  circumstances ;  but 
it  appearing  that  he  had  only  been  in  gaol  since 
November ;  they  said  he  had  not  been  so  long  in 
prison  as  the  nature  of  his  offence  demanded. 

In -Eo^/er  Term  following  the  application  was 
renewed,  when  the  Court  required  the  consent  of 
the  county. 

It  was  now  moved  again  conditionally  on  the 
consent  being  produced  at  the  next  General  Quar- 
ter Sessions  of  the  Peace. 


The  Court  doubted  whether  they  could  make 
any  such  order,  but  referring  to  the  Officer  of 

the 
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the  Lord  Treasurer's  Department,    he  certified,       1818. 


that  similar  applications  had  been  granted.    They  inti,eiviauerof 

fl^QH  John  Bick. 

Allowed  the  Petition. 


In  the  Matter  of  an  Insuper,  set  in  respect  of  Sattnrday, 
certain  Sums  deficient  on  account  of*  the  ^^-v^w* 
Land  Tax  —  Assessed  Taxes  — and  Property 
Duty,  for  several  Years,  on  the  Inhabitants 
of  the  Parish  of  Wootton,  in  the  Division  of 
Redbornstoke,  (Bedford)  for  the  defalcation 
of  one  of  the  Collectors  of  those  Duties. 

DAUNCEY  had  obtained  an  order  against  the  if  the  acting 

,     ,  ,  commissioners 

commissioners  for  executmg  the  acts  relating  tooftheiand- 

111,1   tax>a«8«Me(l 

the  above  taxes,  to  shew  cause  why  they  should  taxes,  &c.  re- 
not  proceed  to  make  a  re-assessment  for  the  in- indemnified)  to 
supers  set  on  the  inhabitants  of  the  parish  of  make  a  re- 
fTootton,  and  to  raise  and  pay  the  several  sums  the'^parUh*  to 
to  his  Majesty  in  discharge  thereof,  according  to  fidencyap-^' 
the  powers  and  directions  of  the  several  statutes,  cu«on"of  Ae 
38  Geo.  III.  c.  5.  s.  18.  (land-tax)— 43  Geo.  III.  tC'edtothem 

>»     i/?!     by  I  he  several 
^'  ^"^'  acts  of  parlia- 
ment, wnere 
insuper  bas 
been  set  on  the  parish,  whctoe  collector  is  a  defaolter,  the  Conrt  will  order  them  to  do 
so  by  rale  to  shew  cause  in  the  nature  of  a  mandamus. 

Service  on  their  clerk  ordered  to  be  deemed  good  service. 

Hie  Crown  is  not  limited  to  any  time  within  which  to  make  snch  an  application. 

H4 
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1818.       c.  161.  s.  56.  (assessed  taxes) — 46  Geo.  III.  c-  65. 

""^^^     s.  189..  (property  duty) — and  that  service  of  the 

inhawtante  of  order  OD  the  clcrk  to  the  commissioners,  might 

Woorroi^.  ^  . 

be  deemed  good  service  on  them  respectively. 

The  motion  (which  was  in  the  nature  of  a  man- 
damus) was  made  on  an  affidavit,  stating  that  it 
appeared  from  the  accounts  of  the  Receiver  Ge- 
neral for  Bedfordshire,  and  the  records  of  this 
Court,  that  the  insuper  processes  of  distringas, 
having  been  returned  against  the  collector,  and 
his  effects  having  been  taken  and  apphcd  in  dis- 
charge of*his  arrears,  and  he  himself  in  piison 
for  the  deficiency,  process-  had  issued  against  the 
inhabitants  of  JVootion,  for  his  default  and  failure, 
and  that  issues  had  been  distrained  on  them,  on 
account  of  the  said  deficiency,  which  remained 
to  be  raised  by  re-assessment : — tliat  the  acting 
commissioners  had  been  called  on  and  suppHed 
with  instructions  by  the  commissioners  for  the 
affairs  of  taxes,  to  proceed  to  make  re-assessments 
in  pursuance  of  the  acts ;  but  that  they  had  de- 
clined to  do  so  giving  as  a  reason  that  they  did 
not  consider  themselves  safe  in  making  a  rcr 
assessment  without  an  indemnity. 

It  was  urged  that  the-Court  had  power  to  make 
the  order  prayed  against  the  commissioners,  that 
it  had  exercised  such  a  jurisdiction  in  many 
cases  (fl)  J    and   that   the  commissioners  had  no 

(a)  See  the  case  of  the  tax  of  Westminster,  Park. 
Commisdioncrs  of  the  Land-     74. 

right 
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right  to  any  extraordinary  indemnity  from  the       WJ.8. 
Crown,     It  was  stated,  that  the  insuper  was  still       j^  j^^ 
pending  against  the  inhabitants,  and  that  owing  ^J^JJJJ*,,^^ 
to  the   delay  of   the  re-assessment,  fines  were 
levied  on  them  twice  a  year. 

Storks  shewed  cause,  submitting,  that  the  terms 
of  the  act  (38  Geo,  III.)  were  not  l^irge  enough  to 
authorize,  or  at  least  to  require  the  commissioners 
to  make  the  re-assessment,  and  it  was  contetided 
that  in  a  case  of  doubt  the  commissioners  were 
entitled  to  demand  an  indemnity. 

Per  Curiam. 

The  words  of  the  act*  (38  Geo.  III.)  are  quite 
large  6nough  to  impose  this  duty  on  the  commis- 
sioners. The  deficiency  arose  from  the  neglect 
of  the  collector.  It  is  the  duty  of  the  officer, 
and  the  inhabitants  to  take  care  that  the  money 
paid  for  taxes,  finds  its  way  into  the  Treasury. 
We  therefore  make  the 

Rule  absolute. 

Tlie  cases  of  the  other  taxes  were  admitted  to 
be  determined  by  the  above  decision,  unless  as 
regarded   the  assessed   taxes,    the    provision   in 

the, 

^ ''  Where  the  same  (assessments)  cannot  he  collected  or 
"  levied,  or  that  through  any  wilfulness,  neglect,  mistake,  or 
*'  accident,  the  said  assessment,  charged  on  each  county,'' 
&c.  happens  not  to  be  paid,  &c.  the  said  commissioners,  &c. 
are  hereby  authorized  and  required  to  assess  and  re-assess, 
upon  the  respective  parishes,  the  sums  deficient. 
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1818.  the  4Sd  George  III.  that  "  the  parish  or  place 
In  Re  "  (^^  respect  of  which  such  taxes  Avere  deficient) 
^  wooTTOM*^^  "  ^^^^'  ^^  re-assessed  as  soon  after  such  default 
"  shall  be  discovered  as  conveniently  can  be 
*'  done/'  had  tied  the  commissioners  down  to 
any  limited  tifne  within  which  such  re-assessment 
should  be  made.  In  the  present  case  the  defi- 
ciency was  discovered  in  the  year  1809. 

Curia. 

There  can  be  no  limitation  in  the  case  of  the 
Crown,  in  matters  of  public  revenue. 
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COURT  OF  EXCHEQUER, 


AND 


EXCHEQUER  CHAMBER. 


Mic&AELMAS  Term,— 59  Geo.  III. 


MEMORANDA: 


In  the  preceding  Vacation  the  Right  Honorable 
Lord  Eltenborough  resigned  the  office  of  Lord 
Chief  Justice  of  the  Court  of  King^s  Bench,  and 
was  succeeded  by 

Mr.  Justice  ^6^^^,  who  took  his  seat  on  the 
first  day  of  Term. 

Sir  Vicary  Gibbs,  Chief  Justice  of  the  Court 
of  Common  Pleas,  retired  just  before  the  com- 
mencement of  the  Term  from  that  Court;  and 
was  succeeded  by 

Sir  Robert  Dallas,  one  of  the  Justices  of  the 
same  Court,  who  took  his  seat  on  the  first  day 
of  Term. 

The 
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1818.  The  following  Gentlemen,  having  been  appoint- 

^"^""^^"^      ed  to  be  of  His  Majesty's  Counsel  in  the  Law, 
were  called  within  die  bar : 


Archibald  Cullen^  Esq.  Middle  Temple. 
fVilliam  Owen^  Esq.  Lincoln's-rlnn. 
tFUUam  JVingfitldi  JEsq.  Xincoln's-Inn. 
JVilliam  Horne^  Esq.  Lincoln's-Inn. 
George  Heald^  Esq.  Gray's-Inn. 


Friday, 
6t&  NavMer, 


LouGHMAN  and  Others  v.  Novaes. 


When  a  com-  A  COMMISSION  had  issued  in  this  cause  to 
to"teketh^°an.  take  the  answer  of  the  defendant,  who-  was  re- 
fore^gner%     sidcnt  in  LUboH.    On  tl>e  return  of  the  cofuniis- 

uower  to  take 
It  through  an 
interpreter, 
vhen  neces- 
sary, is  vir- 
taally  implied. 

If  the  com- 
missioners 
certify  that 

the  defendant  ground  of  irregular  it  I/. 

*  sworn  to  snch 
answers  in 
presence  of 
the  commis- 
sioners, and 
it  appears  by 
the  affidavit 
of  a  commis- 
sioner, that 
the  inter- 
preter was 
duly  »worn, 
and  that  he 
believes  the  defendant  understood  the  contents  of  the  answer,  it  b  sufficiently  verified. 


sioiiy  the  usual  motion  was  made  to  dissolve  the 
injunction  upon  the  coming  in  of  the  answer* 

It  was  now  move^  to  take  the  answer  off  tlie 
file,  and  to  discharge  that  former  motion^  on  the 


Fonblanque  and  Raiihby  objected  to  the  recep- 
tion of  the  answer,  1st.  that  it  appeared  to  have 
been  taken  through  the  medium  of  an  interpreter^ 
there    being    no    authority   for    so    doing,  and 

they 
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they  contended    that    the    slime  rule   prevailed      iotb-   " 
in  commissions  to  take  answers  as  in  those  to  ex-    lombmam 
mine  witnesses,  which  was,  that  there  should  be     s^\^ 
inserted  in  the  commission  a  power  to  examine 
the  witnesses  by  an  interpreter,    when  such  a 
power  was  necessary,  and  that,  without  such  in* 
sertion,  it  was   not  competent   to  the  commis- 
sioners either  to  take  an  answer  or  depositions, 
through  such  a  medium : 

Sdly.  That  it  did  not  sufficiently  appear  in  the 
present    instance  that  the  interpreter  had  been 
sworn,  or  that  he  had  explained  the  answer  to   - 
the  defendant. 

Martin  and  Sir  William  Owen^  contrdy  contend- 
ed, as  to  the  Ist  objection,  that  whenever  a  power 
was  given  by  a  commission  to  take  an  answer,  it 
was  virtually  implied  that  the  answer  may  be 
taken  by  means  of  an  interpreter,  when  it  was 
necessary  to  employ  one.  And  they  stated  that, 
whatever  practice  may  have  prevailed  as  to  com- 
missions to  examine  witnesses,  such  authority  had 
never  been  specially  inserted  in  commissions  for 
the  taking  of  answers. 

As  to  the  2d  objection,  they  relied  upon  the 
certificate  of  the  commissioners,  at  the  foot  of 
the  answer,  which  stated  that  the  answer  was 
taken,  and  the  defendant  dultf  sworn  to  the 
truth  thereof,  in  pursuance  of  the  commission  ; 
and  they  contended  that  it  was  to  be  inferred 
from  thence  that  omnia  rith  acta  fuer ant ^  and 

that 
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1818.  that  such  would  not  have  been  the  case,  unless. 
LouoHMAH  ^^  interpreter  had  properly  explained  the  answer 
NovAw.  ^  *^^  defendant.  They  also  produced  an  aflSdavit 
from  one  of  the  commissioners,  in  which  he 
swore  that  the  oath  was  duly  adnjinistered  to 
the  interpreter,  and  that  he  believed  the  inter- 
preter interpreted  the  answer  properly  to  the 
defendant,  and  that  the  latter  fully  understood  its 
contents. 

The  Court  (consisting  of  the  Lord  Chief  Baron 
and  Graham^  B.)  were  of  opinion,  that  (it  appear- 
ing there  was  a  distinction  in  the  form  of  com- 
missions to  take  answers,  and  to  examine  wit- 
nesses) the  power  to  employ  an  interpreter,  when 
necessary,  was  implied  under  the  power  to  take  an 
answer, — and  they  said,  that  as  it  had  been,  cer- 
tified tothem  that  the  defendant  was  duly  sworn 
under  the  commission,  and  as  the  commissioner 
now  swore  that  the  oath  was  properly  administer- 
ed to  the  interpreter,  they  must  conclude  that  the 
answer  was  properly  interpreted  to  and  understood 
by  the  defendant, — and  they  therefore 

Refused  the  motion. 


Perfect 
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/^^^^/^^^^  1818. 


Perfect  and  Others  v.  Musgrave.  TuetOay, 

HULLOCK^  Serjeant,  moved,  that  the  verdict  One  of  two 
which  had  been  found  for  the  plaintiff  in  this  iwHtynim^ 
action,    might  be  set  aside  on  the  ground  of  a  able  twelve 

....  C7         .  months  after 

misdirection.  date,  who  is 

sorety  for  the 
other  to  the 

He  Stated,  that  this  was  an  action  on  a  pro-  SS^r^  by* 
missory  note,  brought  by  the  plaintiffs  (bankers  ^^thSTn^de. 
at  Leeds^  under  the  following  circumstances  :—     Sraf  from  tiie 

surety  when 
due,  nor  till 

A  c6m  factor  of  the  name  of  Sowden  had  kept  »fter  imiring 

*      entered  into 

a  banking:  account  with  the  plaintiffs.     In  the  a  deed  of  com- 

,  .       1  .  /•  1  •        position  with 

year    1811,    they    required    security   from    nim  the  principal 
when  he  deposited  with  them  certain  title  deeds,  creditors,  and 

Fcc^ivcd  the 

and  prevailed  on  the  defendant  to  join  him  as  a  composition 
surety  in  a  promissory  note  for  400/.  at  twelve  "®°®^' 
months  after  date,  which  he  gave  them.  Soon  after 
that  uote  became  due  Sowden  and  the  defendant 
gave  the  plaintiffs  another  joint  note  at  twelve 
months  after  date  (14th  Aprils  1813)  in  exchange 
for  the  note  which  had  become  due,  and  Soxvden 
still  continued  to  keep   a  running  account  witli 
the  bank,  and  in  the  course  of  that  year  paid  in  . 
very  large  sums.     InJanuaryy  1815,  iSbty^ew  fail- 
ed, and  entered  into  a  composition  deed  with  his 
creditors,  whereby  his  debts  were  compounded  for 
ten  shillings  in  the  pound.     The  defendant  in  the 
mean  time  never  heard,  any  thing  about  the  note, 
and  the  note  was  stated  to  have  been  given  under 

an 


lis 
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1818.      an  express  understanding  that  the  defendant  would 
^^'^^'^^     not  be  answerable  for  a  longer  period  than  the 
aifttotten    twelve  mouths.     In  1816  a  person  named  Slater j 
Mi^toRATx.   a  holder  of  the  note,  first  demanded  payment  of 
the  amount  from    the   defendant,   who  took  no 
notice  of  the  application,  and  that  several  months 
afterwards,  tlie  note  being  returned  to  the  plain- 
tiffs,  they  brought  the  present  action.     It  had 
been  contended  at  the  trial,  that  the  plaintiffs, 
under  these  circumstances,  had  lost  their  right  as 
against  the  defendant.    On  the  evidence  Mr.  Baron 
JVood  had  directed  the  jury  that  the  defence  was 
not  a  bar  to  the  action. 


It  was  now  submitted,  that  after  what  had 
passed  between  the  parties,  the  surety  had  become 
discharged  either  by  the  laches  of  the  plaintiffs, 
or  by  their  altering  his  situation  in  consequence 
of  their  subsequent  transactions  with  5'oa?6?ew,  with- 
out the  privity,  concurrence^  or  knowledge  of  the 
defendant;— that  the  plaintiffs  should  have  demand- 
ed payment  of  the  note  when  it  became  due,  and 
before  any  subsequent  increase  of  credit  had  been 
given  to  Sowden ; — that  they  should  not,  by  lying 
by,  have  deprived  the  plaintiff  of  the  chance  of 
recovering  over  from  Sowden^  which  he  might  at 
that  time  have  had,  Sowden  having  since  gone  to 
America ; — and  that  the  plaintiffs  having  become 
party  to  the  composition  deed,  and  received  the 
amount  of  their  composition  of  ten  shillings  in  the 
pound  on  their  whole  debt,  could  not  now  recover 
the  remainder,  or  if  they  could,  it  would  be  a 
fraud  on  the  other  creditors,  parties  to  the  deed, 

and 
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and  they  cited  English  v.  Darley  (a),  Rees  v.      Wb. 
Berrington  (b\  and  Gould  v.  Robson  (c).  ^^^y^ 

andotben 

The  Court  however  were  clearly  of  opinion,  MvtoaATi. 
that  the  defendant  was  not  discharged ;— holding 
that  as  to  the  first  point,  the  onus  was  on  him 
to  take  care  that  the  note  was  satisfied ;  that  the 
sitsation  of  the  defendant  had  not  been  changed 
tp  his  prejudice ;  but  that  what  had  been  done  by 
the  plainti£i,  in  accepting  tlie  composition  of  ten 
shillings  in  the  pound,  had  opened  in  favour 
of  the  defendant  and  was  for  his  advantage  to 
that  extent  as  nmch  as  if  he  had  received  so  much 
mon^  from  him  in  part  payment,  and  no  pre- 
judice afieetiog  t^e  defendant  in  any  other  respect 
was  shewn  by  evidence ;— and  that  the  time  which 
had  elapsed  between  the  note  becoming  due,  and 
thff  demand  made  on  the  defendant  for  payment^ 
and  the  want  of  earliier  notice  were  not  objections 
to  an  action  against  him  as  the  joint  drawer  of  the 
note.    Therefbre  they 

Refused  the  Rale  *• 

(a)  t  Bos.  &  Pol.  61.  (c)  8  East,  570. 

(6)3yes.jiin.540. 

•  See  JIaiiMff  j.SamMd,  ante.ToL  ill.  p.  682. 


VOL.  VI.  I  The 
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1818.  The  King  v.  Sloper  and  Allrn. 

tiU^Novmber.  q^  ^  ^.^.j.  ^f  immediate  Extent 


It  is  the  she.  On  the  l&th  February,  1814,  a  writ  of  Fen  Ji- 
mt  immedute  tiotii  ejpponos  had  been  issued  under  this  extent, 
m»(h  which  for  the  Sale  of  the  goods  of  the  defendant  AUen^ 
ready  ^en  In  on  which  the  sheriff  of  Middlesex  returned,  that 
d!^r^/i^  he  had  caused  them  to  be  sold,  and  that  Mar^ 
o!SifaS«5tr'  ^^^^  ^^^  ^^'  cl^^^^^l  *he  proceeds  in  satisfaction 
ww?  laSoigh  ^f  ^^  execution  against  the  said  goods  and  chat? 
^iwlJhtfe*  tels,  and  therefore  he  prayed  the  judgment  of  the 
^/ocfutit.    Court. 

•ued  was  not 
only  obtained, 
but  the  goods 

^^tbdfo4  ^^^  Attorney 'General  moved,  pursuant  to  no* 
tiie  Crown  pro- tice,  that  the  sheriff  might  be  ordered  to  pay. 

ceas  was  sued  °       ,  *    •' 

^— the  pro.  over  the  proceeds  to  the  Solicitor  of  the  Treasil?y, 
latter  part  of   in  discharge  of  the  Crown's  debt :  when  the  Court, 

tbo74thsec-  ^  .  . 

tionof  the  after  hearing  counsel  in  opposition  to  the  motion, 
applying  (as  granted  an  order  on  Morland  and  Co.  to  shew 
holds)  only  to  causc  why  that  should  not  be  done. 

cases  where 

the  goods  of 

the  debtor  are        ,  TTia 

not  only  taken  ^^^ 

in  execution 

hot  sold:  the 

property  in  them  not  being  altered  till  then :  and  that  until  the  property  be  altered  and 

transferred  absolutely  from  the  debtor,  by  sale  and  delivery,  the  Crown's  execution  b  to 

be  preferred,  even  where  process  is  awarded  after,  &c.  (as  above). 

The  case  of  Tkt  King  t.  WeUs  and  JBmf#,  recogniaed  and  adhered  to  by  this  Court  as 
.clear  law.    (Wood,  Boron,  duHtaate). 

A  solemn  decision  standing  uncontradicted  by  Itier  authority,  although  at  variance  with 
/#r»Mr  detewninations  of  other  Courts,  not  suffered  to  be  questioned  on  an  interlocutory 
BMtion. 


SloI^bk  add 
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The  facts  were  as  follows :—  MW* 

On  the  16th  October,  1813,  the  sheriff  oi  Mid- 
dlesex seized  the  goods  in  question,  the  property 
o{  Allen,  under  a  writ  of  fieri  facias^  at  the  suit 
of  the  claimants.    On  the  Ipth,  a  writ  of  extent 
issued  against  the  two  defendant^  and  by  the 
inquisition  taken  thereon,  on  the  id  November, 
it  was  found,  that  *  on  the  said  t9tb  of  October, 
and  still  die  captionis.  Sec.  defendant  AUen  was 
possessed  of  goods  and  chattels  of  the  value  of 
1059/*  and  that  before  the  teste  of  the  extent,  viz. 
the  l6th  of  October,  the  fieri  facias  of  Mor* 
land  and  Co*  was  delivered  to  the  said  sherifiF, 
who  seized,  as  the  property  of  the  defendant  Al-^ 
lenf  the  same  goods,  &c.  which  then  remained  in 
his  hands,  and  which  he  had  seized  into  his  Maw 
jesty's  hands,  subject,  as  far  as  the  same  "were  by 
law  subject  thereto,   to  the   said  writ  of  fieri 
facias* 

On  the  rule  to  claim  Morland  and  Co.  entered 
their  claim,  which,  after  having  obtained  several 
orders  for  time  to  plead,  they  at  length  abandon- 
ed, in  i7s7ary  Vacation,  1814. 

In  Trinity  Term  following,  on  its  being  moved' 
to  make  the  above  order  absolute,  it  was  sug- 
gested by  the  counsel  for  the  defendants,  that  a' 
similar  question  as  to  the  priority  of  claim  of  a 
levy  under  an  extent,  before  a  private  execution, 
was  then  pending  in  the  Court  of  King's  Bench, 
the  sheriff  was  ordered  to  pay  the  money  into 

I S  Court, 
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i«i8.      Court,  in  trust  in  thia  caase  till  further  order. 
^TC^     That  case  being  afterwards  compromised,  without 
«•         bringing  the  question  before  the  Court, 

It  was  moved,  in  Easter  Term,  1818,  that  the 
Deputy  Remembrancer  should  pay  over  the  mo- 
ney to  the  Solicitor  for  the  Crown. 

t  * 

.  Sir  IFilliam  Qwtn  now  shewed  cause,  relying 
on  the  wcMxis  of  the  provision  in  the  statute 
(3»-He«.VIILck39t  8.74.)  giving  preferaice 
to  suits  for  the  recovery  of  the  King*s  debts  to 
private  suits  and  first  execution,  *'  so  always  diat 
the  King's  saki  suit  be  taken  and  commenced  or 
process  awarded  for  the  said  debt  at  the  suit  of 
the  King,  before  judgment  given  for  the  said 
other  peison,*'  snd  citing  the  cases  of  Ufpfnn  v. 
Sumner  {a\  and  Rorkc  v.  Dayreli  (fr)« 

In  the  case  of  The  King  v.  fFells  and  Allnutt{c\ 
he  admitted  that  those  determinations  had  been 
bfonght  into  doubt,  but  he  contended,  that  that 
case  was  not  kw^  and  urged,  that  frons  what 
bad  been  thrown  out  by  the  Courts  in  the  case  of 
Thurston  v.  Mills  (d),  and  particubiFly  by  Lord 
Ellenborough,  the  inclination  of  the  opinion  of  the 
Court  (foe  the  point  was  not  determined)  was  with 
the  former  decisions :  for  Lord  Ellenborough  par- 
ticularly is  there  reported  to.  have  said  (when  the 
case  of  Uppom  v.  Sumner,  and  Rarke  v.  Dayreli, 

(a)  Bl.  R.  19S1.-^1294»  (c)  16  East  378,  in  noHi. 

(A)  4T.  IL  402.  (rf)  IC  East  254. 

were 
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were  mentioned  as  authorities  conflicting  with       M18. 
the  case  of  The  King  v.  IVtlU  and  AUnutl)  *  that     The  Kum 
the  Lord  Chief  Justice  De  Grey  and  Lord  Ken^  stmm  t«i 
yon,  who  concurred  in  those  judgments,  had  been 
Attomies  General,  and    most  have   been    con* 
versant  with  the  rights  of  the  Crown  upon  such 
questions.     And  that  had  not  that  caie  been  de^ 
cided  on  the  tuinor  question,  from  the  apparent 
bias  on  the  minds  of  the  Court,  and  the  respect 
frequently  intimated  in  the  course  of  the  ZTgu* 
ment  to  be  due  to  the  authority  by  which  those 
cases  had  been  sanctioned,  it  was  most  probable 
that  the  Court  of  King's  Bench,  in  the  case  then 
before  them,  would  have  come  to  a  similar  con* 
elusion. 

Having  gone  minutely  through  all  the  autho-^ 
rities  cited  in  support  of  his  propositions,  As 
brought  together  in  the  cases  of  Rorke  v. 
Dayrelly  and  Thunton  v.  Mills,  and  distinguished 
the  present  case  from  those  of  The  King  v.  Cot-^ 
ton  (e)  and  Stringfellow  v.  Brmvnsoppe  (/),  by  the 
difference  of  the  facts,  he  proceeded  to  reason 
in  their  behalf  from  the  nature  and  history  of 
fthe  process,  to  the  same  effect :  contending^  that 
the  proceeding  by  writ  of  extent  was  given  mA 
created  by  the  statute  SS  Hen.  VIIL  and  tliat 
that  opinion  had  been  adopted  and  propounded 
by  Lord  Coke  (g*),  and  that  the  proceeding  was 
then  first  taken  from  the  then  common  and  well- 
known  right  of  the  subject  to  process  of  execu- 

(e)  1  Park.  112.  {g)  See  Sir  TKomm  CtdVi 

tf)  1  Dyer.  m^h.  tan,  7  Bep.  19. 

I  3  tion 
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1818«      tion  on  statutesrstaple.    And  he  contended,  that 


The  KiHa 

Vm    ' 

Slopcr  and 


that  being  so,  the  preference,  if  any  had  been  in- 
tended ought  to  have  been  given  by  the  statute 
Auxn.  to  the  Crown's  new  species  of  execution  which 
was  not  its  common  law  prerogative,  as  being 
thought  by  th?  legislature  not  necessarily  to  be*- 
long  to  the  new  remedy,  and  to  require .  specific 
words — and  that  therefore  the  right  of  the  Crown 
so  given  was  only  to  have  a  preference  it|  cases 
of  concurrent  executions,  and  not  where  that  of 
the  subject  had  actually  been  executed  before  the 
suit  had  been  commenced  by  the  Crown,  and  he 
cited  fTest  on  Ea^tentSf  cc.  1  and  14. 

[Graham,  BaroUy  expressed  his  dissent  from 
that  doctrine,  saying  that  he  was  of  opinion  that 
the  process  by  extent  had  always  belonged  to  the 
Crown,  but  was  merely  put  on  a  new  footing  by 
the  statute  33  Henry  VIII.  and  that  such  new 
statutory  provision  was  intended  to  be  in  fur- 
therance of  the  Crown's 'then  existing  remedy, 
and  not  to  restrain  its  prerogative.] 

He  then  adverted  to  the  terms  of  the  statute 
IS  Edw.  I.  c.  18.  where  the  word  'Extent'  is  first 
mentioned,  and  to  the  form  of  the  writ  of  extent, 
itself,  (which  always  concludes  with  the  words, 
'  by  the  saiid  act  of  parliament  made  in  the  33d 
year  of  the  reign  of  the  late  King  Henry  VIIL')i 
to  shew  that  the  remedy  had  not  before  been  ex- 
erciseable  by  the  Crown  of  right,  but  was  first 
given  by  that  statute,  and  thereforp  not  till  that 
time  a  prerogative  projceeding,  but  merely  a  pre- 
viously 


V. 

Slopbk  and 
Alum. 
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viously  exclusive  remedy  of  the  subject  extended  lois. 
to  the  Crown,  and  to  be  therefore  exercised  in  .^!J7k^ 
common  with  the  subject,  and  entitled  to  no 
other  preference  than  what  it  should  derive  from 
priority  in  point  of  time,  by  which  alone  that 
preference  was  to  be  determined  according  to  the 
terms  of  the  statute. 

He  then  submitted,  that  as  the  prior  execution 
in  this  instance,  under  which  the  defendants 
goods  had  been  actually  seized  before  the  Crown 
process  was  sued  out  by  the  plaimants,  it  ought 
to  be  preferred  to  the  subsequent  statutory  exe- 
cution of  the  Crown,  on  a  suit  not  commenced 
till  afterwards ;  and  therefore  he  contended,  that 
the  present  order  nisi  could  not  stand. 

The  Attorney  General^  in  support  of  the  order, 
insisted,  that  the  present  question  ought  to  have 
been  raised  by  the  claimant  prosecuting  his  claim 
by  entering  it  regularly  on  the  record,  and  plead- 
ing to  the  extent,  that  the  question  might  be  fairly 
and  ftiUy^tried,  or  might  be  carried  to  a  higher 
tribunal,  as  was  said  by  Mr.  Justice  Le  Blanc^  in 
Thurston  \.  Mills,  to  be  the  proper  course  of  pro- 
ceeding. 

On  the  law  of  the  case,  he  adverted  to,  and 
founded  his  reliance  mainly  on  the  authority  of 
The  King  v.  PFellssLud  Allnutt,  which  he  submitted 
was  the  most  recent  and  conclusive  decision  on  the 
subject :— that  it  had  been  made  by  this  Court, 

1 4  and 
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181&      and  had  titver  been  impeached  by  any  subsequent 
^^^^^    detennination :  nor  should  this  Court  subvert  their 
^  ^^  solemn  decision  made  with  the  cases  of  Uppam  v* 
Sumner^  and  Rorke  v.  DsyreU  before  theni^  after 
mature  deliberation. 


BsjovBtLmai 


He  submitted  that  the  writ  of  extent,  and  the 
proceedings  thereoui  had  been  in  modem  days 
merely  regulated  by  the  statute  of  33  Hen.  VIH., 
but  contmded  that  the  right  of  the  Crown  so  to 
proceed  was  not  wholly  founded  on  or  created 
by  that  statute,  and  Lord  Chief  Baron  Gilba^t  \ 
doubting  the  assertion  of  Lord  Coke^  says^  that 
*  that  act  only  altered  the  practice  in  this  respect, 
that  before  it  was  a  writ  founded  on  an  inquisi<r 
tion,  and  was  used  upon  motion  to  the  Courts  and 
in  cases  of  necessity,  but  since  that  statute  there 
might  be  an  extent  without  any  such  inquisition 
touching  the  goods.'  If  on  the  contrary,  tlie  re- 
medy itself  was  given  by  that  statute,  still  the 
Crown  had  it  clothed  with  and  subject  to  all  its 
inherent  common  law  prerogative  rights. 

That  prerogative  in  this  rei^ct  was  indeed 
abridged  by  the  statute  oi  Edw.  III.  c.  19i  in  al* 
lowing  the  subject  creditor  to  have  an  action  and 
judgment  against  the  King's  debtor,  notwithstand-* 
ing  the  ancient  prerogative  writ  of  protection, 
but  still  he  waa  not  to  have  execution,  unless  he 
paid  the  King's  debt,  and  in  that  case  he  might 
haye  had  execution   for  both   debts :  Fitz.  Nat^ 

*  Treat  on  Excheq.  p.  127.  (editiop  of  1758.) 

Br. 
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Br.  fi8.  b.  At  that  time,  it  is  clear,  the  ere* 
ditor  could  not  have  executed  his  judgment  until 
the  Crown's  debt  had  been  satisfied.  Then  the 
ttatute  :i3Hen.VllLf  effected  a  further  alteration; 
but  it  was  never  intended  by  that  statute  to  take 
away  the  Crown  s  priority  in  cases  of  concurrent 
ej?€culion  with  the  subject,  because  the  subject 
liad  a  Judgment  before  the  Crown  process  was 
tested,  or  the  Crown  would  be  in  certain  possible 
cases  in  a  worse  situation  than  the  subject  whose 
right  to  prior  execution  is  determined  by  the 
prior  delivery  of  the  writ,  and  it  was  the  professed 
object  of  that  statute  throughout  to  advancp  the 
Crown's  suit^.  He  contended,  therefore,  that  ac** 
cording  to  the  true  and  consistent  construction  of 
the  statute  of  Henry  VIIL,  the  rule  was,  that  the 
subject  s  judgment  should  not  be  preferred  to  the 
Crown,  till  the  execution  thereon  should  be  per- 
fected by  a  sale  of  the  goods  levied,  and  till  ins 
fact  the  property  in  the  goods  seized  had  become 
altered,  and  liad  been  transferred  to,  and  was  ab« 
solute  in  the  creditor**-^d  that  the  actual  change 
of  property  alone  could  defeat  the  Crown's  right 
to  seize  the  goods  of  its  debtor.  If  the  mere 
fact  of  judgment  being  obtained  on  the  part  of 
the  subject  was  to  stay  the  Crown's  execution, 
the  consequence  would  be,  that  a  judgment  cre^r 
ditor  might  exclude  the  Crown  from  the  benefit 
of  the  proceeding  for  any  length  of  time>  during 
which  he  chose  to  remain  passive,  and  such  a  pos^r 
sibilily  would  be  alone  sufficient  to  destroy  the 
^construction  endeavoured  to  be  supported  by  the 

claimants, 
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1818.       claimants,  as  being  the  true  one  with  regard  to 
the  statute  of  Henry  VIII. 


TbeKiiiG 
Slopbr  and 


In  support  of  all  these  propositions,  the  Solicitor 
General  cited  passim  the  judgment  delivered  by 
Macdonaldf  Lord  Chief  Baron,  in  the  case  of  The 
King  y.  Wells  and  Allnuttj  which  decision,  he  con- 
tended, had  corrected  a  misunderstanding  of  the 
statute  of  Henry  VIII.,  info  which  the  very  high 
authorities,  who  decided  the  cases  of  Uppom  y.Sum^ 
ner,  zxiARorke  v.Dayrell,  had  been  led,  through 
a  less  familiar  converse  with  the  doctrine  of  the 
royal  prerogative,  than  this  Court  were  in  the 
practice  of  holding,  in  the  habitual  discharge  of 
their  peculiar  duties, 

Richards,  Lord  Chief  Baron.  —  The  Court 
have  attentively  considered  the  arguments  which 
Have  been  urged  on  both  sides,  by  Sir  William 
Owen  and  the  Attorney  General^  with  great  abi- 
lity. The  question  is  undoubtedly  one  of  the  first 
importance.  But  there  exists  a  decision  of  this 
Court,  which  I  must  consider  as  an  established  au- 
thority, for  that  decision  has  never  yet  been  over- 
thrown, and  still  stands  uncontradicted.  Being 
therefore  in  possession  of  the  last  authority,  wc 
think  that  we  are  not  entitled,  in  point  of  justice, 
further  to  delay  the  Attorney  General.  We  arc 
consequently  of  opinion,  that  under  the  circum- 
stances this  motion  at  least  must  be  at  present 
granted.    On  that  part  of  the  case  we  all  concur. 


As 
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As  to  the  arguments  which  have  been  pressed      leis. 
upon  us  on  the  great  point,  bringing  into  review  .  JT^T^ 
the  former  decision  of  thh  Court,  in  the  case  of        «- 

Slopbr  iUld 

The  King  v.  Wells  and  Allnutt^  if  they  bad  been  aubh. 
urged  in  support  of  such  a  question  axtMng  on  the 
record,  and  to  be  more  soleamljr  decided,  I  should 
have  required  further  time  to  have  matured  mj 
opinion ;  but  as  it  is  I  cannot  refrain  from  saying, 
vitfa  regard  to  the  decision  in  the  case  of  The 
King  v.  fFelis  dudAllnutty  which  I  perfectly  w'eil 
recollect,  that  I  think  the  decision  quite  right,  so 
much  so,  that  if  I  were  bound  to  decide  it  now, 
I  should  express  my  entire  concurrence  in  it* 

Graham,  Baron.-^l  have  not  so  great  a  pre«- 
dilection  for  any  judgment  which  I  may  have 
heretofore  delivered,  as  not  to  be  quite  willing 
to  hear  any  thing  which  may  be  urged  against 
it  in  argument,  and  if  solid,  to  alter  my  opi^ 
nion.  At  present,  with  respect  to  the  case  of 
The  King  v.  Wells  And  Allnutt,  I  entirely  adopt 
the  sentiments  of  my  Lord  Chief  Baron.  Indeed, 
it  appears  to  nie,  that  it  would  be  somewhat  in« 
decorous  to  canvass  that  deliberate  determination 
on  a  mere  interlocutory  application.  I  know  that 
on  occasion  of  the  delivery  of  that  judgment,  my 
Lord  Chief  Baron  Macdonald  was  at  great  pains  to 
inform  himself,  by  every  means  in  his  power,  of 
the  sentiments  of  the  other  judges  of  the  day  9n 
that  question,  and  he  delicately  suggested  that 
the  high  authorities  by  whom  the  case  of  Uppom 
V.Sumner  had  been  decided,  had  not  siufficicntly 
^ken  into  consideration^  on  that  occasion,  many 

matters 
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i«iB*  matters  with  which  the  Judges  of  this  Court  were 
necessarily  more  conversant;  and  I  remember. his 
saying,  that  although  my  Lord  Kenyan^  in  deli* 
vering  his  opinion  in  Rorke  v.  Dayrellj  certainly 
goes  into  the  ground  on  which  the  decision  in 
Uppom  V.  Sumner  is  founded,  his  Lordship  was 
nevertheless  entirely  governed  by  that  case  in  the 
conclusion  to  which  he  ultimately  came.  I  also 
remember,  that  in  the  case  of  Butler  y.  Butler  {a\ 
when  the  case  of  The  King  v.  Wells  and  AUmttt 
had  not  been  decided,  Lord  Kenyon  first  began  to 
waver  in  his  former  opinion,  on  being  informed 
of  the  decision  of  this  Court,  in  the  case  of 
The  Attorney  General  v.  Aldersey^  and  as  to  the 
doubts  mentioned  in  Dyer^  to  have  been  enter- 
tained, in  the  Temple,  of  the  decision  in  String* 
fellmv^s  case  *,  they  have  always  been  treated 
very  cavalierly.  Lord  Chief  Baron  Parker  re- 
cognizes that  case  as  undoubted  lawf;  Lord 
Chief  Justice  Hohart  also  treats  it  as  acknow* 
ledged  law  % :  and  all  the  cases  establish  that  the 
Crown's  right  is  not  afiected  till  there  has  been  a 
complete  alteration  of  the  property,  by  ddiivery  to 
the  party,  then,  and  then  only,  the  Crown  cannot 
touch  it.  I  therefore  see  no  reason,  in  any  thing 
that  has  been  advanced  to-day,  for  altering  our 
opinion  in  the  case  of  The  King  v.  Wells  and 
Allnutt,  and  to  treat  that  judgment  lightly,  as  a 

subject* 

(a)  1  East.  238. 

•  1  Dyer,  67.  b. 

t  The  King  v.  Cotton,  Parker,  p.  139. 

}  Sheffield  T.  Ratcliffe,  Hob.  339. 
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subject-matter  of  discussion,  on  a  mere  interlo-       1B18. 
cutoiy  motion,  would  be  quite  indecorous. 

WoQDf  JBaron.— This  case  involves  a  question 
certainly  of  very  great  importance,  as  establishing 
a  principle  of  law,  and  one  on  which  I  confess  I 
have  entertained  considerable  doubts.  But  I  am 
not  for  differing  from  a  solenm  decision  of  the 
Courty  which  as  yet  stands  uncontradicted,  on  an 
interlocutory  motion,  on  which,  whatever  doubts 
I  may  have,  I  should  not  think  that  the  Court 
could  give  any  opinion,  by  which  that  judgment 
might  be  impeached,  and  therefore  I  concur  in 
making  absolute  the  order  which  has  been  ob- 
tained by  the  Attorney-General. 

Garrow,  Baron.— I  should  perhaps  have  requir- 
ed a  further  argument,  if  the  decision  in  The  King 
V.  fFells  and  Allnutt  had  been  about  to  be  brought 
under  revision  on  a  more  grave  occasion,  and  we 
had  now  to  consider  to  what  degree  of  deference 
that  decision  was  entitled.  At  present  I  think 
that  I  should  myself  abide  by  that  determination ; 
but  even  if  I  considered  it  at  all  doubtful,  I  should 
hold  it  most  disrespectful  to  assail  so  high  an  au- 
thority on  an  interlocutory  motion. 

Per  Curiam. 

Rule  absolute  *. 

*  This  case  has  in  different  ways  come  rery  often  before 
the  Court,  as  appears  from  the  dates  of  the  sereral  motions 
and  other  proceedings  in  the  course  of  the  present  cause. 

There 
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18184 


Friday^ 
ffOih  November. 


Pluhher  and  Another  v.  Savagi!^ 


If  the  piainUff  SiR  TVilUam  Owen  obtained  a  rule  to  shew  cause 
ConrtaiM  why  it  should  not  be  referred  to  the  Master  to 
for  which  he  tax  the  defendant's  costs  under  the  43  Geo.  III. 
proceeded,  ^  c  45.  s.  3.  in  thls  action,  (the  plaintiff  having 
Miount^fixed^  taken  out  of  Court  50^.  paid  in  by  the  defendant, 
■»  that  for"*^  and  the  cause  having  been  carried  down  to  trial 
todant  may  ^^^  nominal  damages,  the  costs  not  being  paid,) 
iTunlftln^u  ^nd  why  they  should  not  be  paid  to  him  by  the 
Sc«g1^il  plaintiff,  with  the  costs  of  this  application  —  on 
^iat^tiff  gw^  an  affidavit,  the  arrest  of  the  defendants  for  16/. — 
f  5®®!^.''*^°  that  it  was  upwards  of  seven  years  since  he  had 
out.  last 

The  order 
made,  on  mo-     There  has  been  from  time  to  time  much  discussion  as  to  the 
^maneyivxo        Attest  mode  of  bringing  it  fully  under  the  consideration  of  the 
Conrt,  that  the  Court,  that  the  question  might  receiTC  the  fullest  investiga- 
^*^T^c^"  tion ;  but  certain  objections  have  always  hitherto  stood  in  the 
uTimperatiTe     way  of  putting  the  matter  on  the  record, 
in  that  respect 
InikuCowt^ 
and  if  not  paid       It  should  be  obserred,  however,  that  on  many  occasions 

tiM^^pt^Uff  ^^  ^®   S™**  question  in  the  case  being  mentioned  to  the 

nay  have  an  Court,  during  the  time  of  the  late  Lord  Chief  Baron  ThomKm, 

attachment  ^^^  learned  Judge  (when  it  has  been  candidly  avowed  at  the 

f^dant  for  bar,  that  the  discussion  would  have  for  its  principal  object,  to 

non-payment,  bring  the  judgment  of  this  Court,  in  the  case  of  The  King  v. 

to  the  Exche^  ^^^^  <^  Allnutt,  under  revision,)has  frequently  declared,  that 

qiier  is  final,  the  decision  of  this  Court  in  that  case  had  been  pronounqed 

nt^m^^an  ^^^^  *^  much  anxious  consideration  of  the  object  and  Ian* 

exeeutum,  md  guage  of  the  statute  of  Henry  III.,  and  all  the  authorities  on 

Jft€rj^or«n©«  either  side,  that  he  considered  his  own  opinion,  and.  that  of 
the  rest  of  the  Court,  as  constituted  at  that  period,  as  not  to 

The  plaintiff  be  shaken  but  by  the  highest  authority, 
may  however     . 
proceed  to  try  . 

the  cause  if  the  costs  are  not  paid,  as  is  his  only  course  in  the  Conrt  of  K^  E. 
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last  had  any  dealing  with  the  plaintiff,  and  that       1B18. 
he  had  paid  him  all  that  was  due  to  him  on  that     p^^.^^^ 
account,  except  50*.  which  he  had  deducted  from  wd  Another 
one  of  the  sheep  that  he  had  purchased,  which     Satiai. 
had  died  in  a  few  days  after— -and  that  he  had 
paid  60s.  into  Court,  and  defended  the  action  as 
to  the  remainder— that  the  plaintiff  afterwards 
took  the  50s.  out  of  Court,  and  taxed  his  costs 
at  15/.  — and  that  he  believed  the  plaintiff  had 
caused  him  to  be  arrested  for  the  purpose  of  ex* 
torting  from  him  the  16/. 

Reader  and  Chitty  now  shewed  cause,  on  an 
affidavit  made  by  the  plaintiff  Plummer  and  an- 
other person,  stating,  that  at  the  time  of  the 
arrest,  \6L  was  justly  due  and  owing  to  the  • 
plaintiffs  from  the  defendant  (detailing  the  par« 
ticulars  in  a  stated  account) «— that  the  defendant 
had  from  time  to  time  promised  to  pay  the  plain- 
tiffs that  debt— that  the  plaintiffs  were  induced 
to  take  the  50^.  out  of  Court,  believing  (on  in- 
formation) that  the  defendant  had  no  property  of 
his  own,  and  that  he  had  determined  on  rendering 
himself  in  discharge  of  his  bail  —  and  that  the 
plaintiff's  sole  reason  for  proceeding  to  trial  after- 
wards was  for  the  costs  which  th^  defendant  had 
refiised  to  pay. 

On  those  affidavits  so  filed  on  both  sides,  it 
was  contended  on  the  part  of  the  defendant,  in 
support  of  the  present  rule,  that  the  order  for 
paying  money  into  Court  being  peremptory  in  this 

Court, 
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laia  Court  *,  as  in  tl^e  Common  Pleaa^  wd  not  ctm- 
dUUnal\y  z&  'm  the  Court  of  King's  Bench,  the 
plaintiff's,  coiii'se  was  to  have  proceeded  by  the 
summary  Btode  of  attachment  given  him  by  the 
practice,  and  that  he  had  no  Tfght  therefore  to 
carry  the  cause  to  trial  for  the  sake  of  the  costs, 
as  that  co«ild  not  have  given  him  a.  stronger  claim^ 
and  increased  the  defendant's  loss,  and  it  was  not 
shewn  diat  the  co&ts  had  been  demanded. 

As  to  the  case  being  within  the  statute^  th$ 
plaintiffs  having  taken  the  money  out  of  Court, 
it  wa«  contended,  tkait  the  sum  which  ^had  been 
paid  in»  hearing  so  small  a  ptoportion  to  that  for 
which  the  defendant  had  been  held  to  hail,  the 
whole  being  under  tlie  ampunt  on  which  bailable 

process 

*  The  Umni  of  the  order  sre,  '  Tka^  the  defenOtni^  brpUff 
into  Court  the  sum  of  2L  10s.»  to  be  paid  to  the  plaintifisy 
their  attorney  or  elerk,  in  Court;  and  if  the  plaintiffs  wiU 
aooept  thQ  same,  with  costs,  to  be  taxed  in  fell  <Usoharge  of 
tbi»  BiHt,  that  $hmi  they  $hmH  proceed  to  iax  each  eeetei  atid 
the  said  defendant  shall  aba  pay  to  the  plaidtiffs,  their  at* 
tomey,  or  clerh  in  Court,  such  costs;  and  that  thereupon  aU 
fiiflhev  prooeedings  n  thb  action  shall  be  stayed.  And  if 
the  plaintiffs  will  not  accept  of  such  sulft,  in  fell  disehar^  of 
this  suit,  then,  the  plaintiffs  are  to  be  at  liberty  to  take  the 
said  sum  of  2L  10s.  out  of  Court,  and  to  proceed  in  their 
cause ;  but  that  in  case  they  shaQ  suffer  a  no])Sl^t  at  the  trial 
of  the  said  cause,  unless  their  demand  shall  be  found  to^  ex- 
ceed the  said  siqn  of  21. 10s. ;  and  that  if  their  demand  shall 
be  feund  to  exceed  the  said  sum  of  2/.  10s,,  then  that  they 
shall  Uke  their  Tcrdict  for  the  excess  only. 


t  In  the  King's  Bench,  the  order  is,  that  the  defendant  havs 
leave  to  brin^,  <&c.  and  the  words  in  italics  form  no  part  of 
the  order  in  that  Court.    Tidd's  Forms,  266,  257. 
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process  could  have  been  issued,  left  no  doubt  of 
the  arrest  being  originally  vexatious  and  ma* 
liciouSy  which  the  subsequent  events^  stated  in 
the  plaintiff's  affidavit,  could  not  (if  true)  justify 
or  excuse.  In  the  Common  Pleas,  it  has  been 
held,  that  where  a  plaintiff  takes  out  of  Court  a 
smaller  sum  than  that  for  which  the  defendant 
\vt^  held  to  bail,  the  case  canic  within  the  »ta* 
tutc  (a). 


1818. 


PtUMMEll 

and  Aoutker 

V* 

SATia9#« 


On  the  other  haijd,  it  was  urged,  that  the  rea- 
sons given  by  the  plaintiff's  affidavit  for  taking 
the  money  out  of  Court,  were  sufficient  to 
J  ustify  his  doing  so,  as  being  a  more  prudent 
course,  and  were  not  inconsistent  with  the  firct 
of  his  original  demand  being  bond  Jide  of  the 
amount  for  which  he  at  first  proceeded ; -^  and  in 
the  Court  of  King*s  Bench,  it  has  been  frequently 
held,  that  taking  out  of  Court  a  sum  less  tlian 
the  plaintiff's  demand,  for  which  the  defendant 
had  been  held  to  bail,  did  not  bring  tlie  casifr  with^ 
in  the  statute:  Clarke  v.  Fisher  (b)y  Linthwaite  v^ 
Beltings  (c),  Route7*oy  v*  Akfson  (d). 

It  was  also  submitted,  that  the  differetlce  whidt 
obtained  in  the  practice  of  this  Cobrt,  and  the 
King's  Bench,  With  respect  to  the  terms  and  effect 
of  the  order  for  payment  of  money  into  Court, 
tlie  former  giving  the  plaintiff  a  more  8peedy  re* 


(a)  Laidlaw  v.  Sir  Jamei 
Coekhum,  1  N.  R.  76. 
(6)  1  Sou  R.  428. 

VOL.  VI. 


(c)  2  Sm.  R.  e67. 

(d)  13  Eait  904 


mcdy 
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1618.  niedy  for  his  costs,    did  not  preclude  him  from 

^^^^^  adopting  the  bther  course  of  proceeding  to  trial,  if 

■Dd  Anothtf  they  should  not  be  paid,  whereby  he  would  obtain 

satags.  the  advantage  of  an  execution  for  the  amount 

[On  a  reference  to  the  Master,  as  to  the  prac* 
tice  of  this  Court  in  that  respect,  he  reported^ 
that  the  order  for  payment  of  costs,  on  paying 
money  into  Court,  was  imperative  here,  and  that 
a  plaintiff  might  certainly  have  an  attachment  in 
the  first  instance  against  the  defendant  for  the 
costs,  when  taxed,  without  proceeding  further; 
but  that  it  was  frequently  the  practice  to  proceed 
to  trial,  if  those  costs  should  not  be  paid*,  for  the 
purpose  of  recovering  them. 

On  that  statement  of  the  officer,  Grahdnii 
Baron,  took  occasion  to  observe,  that  such  differ* 
ence  in  the  practice' of  the  Courts,  as  to  the 
nature  and  effect  of  the  order  for  payment  of  the 
costs,  (it  being  imperative  here,  while  it  is  only 
conditional  in  the  King's  Bench,)  might  account 
for  the  recent  decision  of  that  Court,  in  the  case 
of  Lewis  V.  Morland  (e),  as  far  as  it  appeared  to 
clash  with  the  previous  determination  of  the 
.  Excbequei'  in  Phelips  v.  Barrett  (f)^  inasmuch  as 
in  the  former  Court,  the  .proceeding  is  not  in  the 
nature  of  an  execution,  while  in  the  latter  it  is. 
And  his  Lordship  added,  that  this  Court  had^  in 
consequence  of  the  determination  in  Lewis  v* 
Morlandp  reconsidered  theif  judgment  given  in 

(«)  2  Btm*  ic  Ald«  (ML  (/)  Aate,  toL  ir.  p.  ^ 

the^ 
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the  case  oi  Phelips  v.  Barretty  and  saw  no  reason 
for  departing  from  what  they  there  held  on  the 
point  then  before  them,  and  intimated,  that  in 
any  similar  case,  they  should  abide  by  what  they 
had  then  determined,  ai^d  would  not  suffer  bail  to 
be  taken,  where  the  process  was  final  and  peremp- 
tory,  as  in  that  case.] 


lai 


1818. 


ThVUMEWL 

and  Another 

«. 

Savaok. 


On  the  other  part  of  the  case,  the  Court  held, 
that  although  the  plaintijff  might  have  done  wrong 
in  carrying  the  cause  down  to  trial,  yet,  as  the 
defendant  had  also  been  obstinate  in  not  paying 
the  costs,  and  the  plaintiff^  had  satisfactorily  an- 
swered his  affidavit,  they 

Discharged  the  Rule  *• 
•  Et  Tide  CadwaOader  ▼.  Sailetf^  3  Anstr.  1. 


Sharp  and  Another  r.  Warren. 

Storks  had  obtained  a  rule,  calling  on  the 
plaintiffs  to  shew  cause,  why  the  verdict  found 
for  them  on  the  trial  of  this  cause,  at  the  Summer 


SOeik  November. 


Assampsit  for 
money  had  and 
recelTed  may 
be  may  main- 
tained against 
one  who  had 
assizes  been  a  member 
of  a  benefit 
the  name  of  the 


dob,  for  money  entrusted  to  his  keeping,  hj  the  rest  of  the  society,  in 
officers  property  appointed  for  managing  thdr  affidrs,  midcr  the  articles. 

If  by  the  articles,  the  society  are  empowered  to  appoint  a  inuntrer^  an  appointment  of 
tw  ptnom  to  be  f  roMircrs  is  within  the  power. 


It  is  not  an  objection  to  snch  an  action,  that  the  defendant,  haying  lieen  a  member  at 
the  time  when  the  promise  is  laid  to  have  been  made  in  the  declaration,  was  a  partner  or 
tenant  in  common,  and  therefore  could  not  be  sued  in  assampsit  for  money  had  and  received. 

An  act  of  parliament,  giving  a  summary  remedy  to  persons  against  defaulters,  though 
in  terms  apparently  pre$aiUMg  such  remedy,  is  cumulative,  and  does  net  takt  away  the 
pvcviovs  right  to  sne  by  action  at  law. 

k2 
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i8ld«      assizes  for  Bed/ordfhire,  before  Mr.  BsLVonCraham,' 


SHAXLP      should  not  be  set  aside  on  three  technical  objec* 
ana  An6tkw  tions  arisiug  on  the  facts  in  evidence. 


The  parties  had  been  all  members  of  a  benefit 
club  under  articles  which  had  been  duly  enrolled. 
The  plaintiffs  had  originally  acted  as  stewards  of 
the  club,  and  the  defendant  as  auditor.  This  ac- 
tion (assumpsit  for  money  had  and  received)  was 
brought  by  the  plaintiffs,  to  recover  a  sum  of  mo- 
ney, constituting  the  funds  of  the  society,  which 
had  been  placed  in  the  hands  of  the  defendant,  by 
them^  for  safe  custody,  and  which  the  defendant 
had  applied  to  his  own  use,  and  refused  to  pay 
over. 

For  the  purpose  of  the  present  suit,  the  plain- 
tiffs were,  previous  to  its  commencement,  ap- 
pointed treasurers  to  the  society,  to  enable  them 
to  sue  under  the  S3  Gee.  III.  c.  54.  s.  4. 

Under  these  circumstances,  it  was  objected, 
first,  that  the  act  of  parliament  had  not  authorized 
the  appointment  of  two  treasurers,  and  therefore 
the  plaintiffs  were  not  in  a  situation  to  sue  the 
defendant,  on  the  behalf  of  the  society,  by  the 
second  article  *  of  their  rules,  which  authorized 
the  appointment  of  a  treasurer. 

Secondly,  that  the  defendant,  being  himself  a- 
member  of  the  society,   was  a  partner,   and  a 

*  *  That  article  authorized  the  club  to  appoint  a  person  to  be 
^^udHWy  *  and  also  a  trea$urer,  if  necessary/ 

tenant 


Sharp 
■iHlAiiotbcr 


MICHAELMAS   tERM|   5$  OEO.  lit.  IdS 

tenant  in  common  with  the  other  membersi  when.      1S18. 
the  right  of  action  (if  any)  accrued,  and  therefore 
could  not  be  sued  by  them  in  this  form  of  action: 
Foster  v.  Allanson  (a).  War»m, 

And  thirdly,  that  the  act  of  parliament  having, 
by  the  8th  sectioui  expressly  provided  a  remedy 
in  cases  of  this  sort,  where  money,  constituting 
part  of  the  general  fund,  was  withheld  by  an 
officer  of  the  society,  to  whom  it  had  been  en- 
trusted, and  who  should  refuse  to  account,  by 
petition  to  the  Court  of  Chancery,  or  this  Court, 
had  precluded  the  right  of  proceeding  by  action 
at  law,  whereby  the  money  of  the  club  would  be 
unnecessarily  squandered. 

The  learned  Judge  reserved  the.  points,  an4 
gave  liberty  to  move* 

Frere,  Serjt.  and  fVest  shewed  cause,  contenc^-^ 
ing,  that  the  appointment  of  two  persons  to  the 
office  of  treasurer,  was  good,  and  satisfied  the 
words  of  the  rule,  and  of  the  statute,  the  latter 
having  authorized  them  to  appoint  any  number 
of  persons  to  the  office,  and  the  former  having 
not  restrained  that  power,  being  merely  applicable 
to  the  mode  of  appointment;  i;!ind  they  cited 
Auditor  Curies'  case  (b),  as  to  tiic  practicability 
of  appointing  two  persons  to  one  office. 

On  the  second  point,  they  submitted,  that  the 
defendant  had  ceased  to  be  a  partner,  having  left 

(«)  2  T-  R.  4T9.  (*)  11  Co.  3.  b. 

K  S  the 
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1818.  fhfe  society  when  he  had  possessed  himself  of  the 

i  MtiKM  ^oney,  and  had  then,    by  the  operation  of  the 

^iid  Another  rules,  no  longer  any  interest  in  comnioti  vJith  the 

Wai«ren.  club. 

To  the  third  objection,  they  answered,  that  the 
statute,  giving  the  more  summary  remedy  by  pe- 
tition, was  cumulative,  and  not  intended  to  de- 
prive the  society  of  any  previous  right  to  sue  at 
law,  and  that  the  section,  giving  the  extraordinary 
procee(ling,  related  only  to  persons  being  official 
hiembers  of  the  society,  whereas  the  defendant 
had  ceased  to  belong  tq  the  club,  and  was  no 
longer  in  ofpce.    . 

t^orks  and  Dover  wer^  then  heard  in  support 
of  the  rule,  when  they  took  a  distinction  between 
the  present  case  and  that  of  Auditor  Cufie,  the  ob- 
jection here  taken  being  not  that  two  persons  liad 
been  appointed  to  one  office,  but  that  two  officers 
had  been  appointed,  whereas  the  articles  au 
thorized  the  society  only  to  appoint  one, 

Grahabc,  Baron.  We  are  of  opinion,  that 
.  there  is  no  solid  foundation  for  either  of  the  ob- 
jections taken  to  this  verdict  As  to  that  of  the 
defendant  being  a  partner,  I  think  that  he  was, 
under  the  particular  circumstances  of  this  case, 
bound  by  his  promise,  independently  of  his  going 
out  of  the  society,  and  nmning  away  with  the 
box;  and  tliat  this  action  might  be  sustained 
against  him,  even  though  he  might  be  considered 
a  tenant  Jn  common.    If  one  tenapt  ia  common 

oust 
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oust  the  others,  an  action  of  trespass  lies. «  So  if  1619. 
tenants  in  common  appoint  one  bailiiF  or  receivert  ^^^^^ 
by  the  old  law  they  might  have  an  action  of  |tc-  •»*  An 
count  against  him.  I  am  therefore  of  opinion^  Wam 
that  iq  a  cas^  of  this  soft,  indebitatus  assumpsit 
would  lie.  His  carrying  away  the  money,  and 
leaving  the  society,  makes  him  liable  to  them,  a^ 
if  he  were  not  himself  a  member  of  the  society, 
and  it  might  be  recovered  as  money  had  and  re- 
ceived. The  defendant  had  placed  himself  out 
of  the  protection  of  his  situation  in  the  society, 
by  his  conduct  in  withdrawing,  under  the  circum- 
stances, and  he  had  no  longer  any  further  interest 
in  common  with  them. 

But  this  case  is  besides  clearly  within  the  1 1th 
section  of  the  act  of  parliament.  It  is  one  which 
the  act  contemplated  and  provides  against,  re-* 
moving  all  question  as  to  the  supposed  partner- 
ship in  the  money,  by  enacting  that  the  property 
of  the  society  shall  vest  in  the  proper  officer,  for 
all  purposes  of  action  and  suit  in  anywise  touch- 
ing the  same,  and  that  such  actions  may  be 
brought  in  the  name  of  such  officer. 

The  objection  of  two  treasurers  having  been 
appointed  is  equally  untenable.  The  appointment, 
though  inaccurately  worded,  is  in  effect  an  ap- 
pointment of  two  persons  to  be  treasurer,  and  on 
that  Curlers  case  is  precisely  in  point 

The  last  objection  could  only  have  weight,  if 
the  statute  bad  been  imperative  on  the  officers  of 

K  A  the 


1S6  CASES   IX   THE.  EXCH^QUXllI, 

1818.       the  society,  in  directing  them  to  proceed  by  the 

Sharp      extraordinary  mode  of  petition  only,   but  as  it 

■Qd^tiicr   has  not  done  so,  we  must  take  it  that  the  legis- 

W4MSP.     lature  gave  the  society  the  more  summary  remedy, 

in  addition  to  whatever  they  might  otherwise  have 

had. 

Wood,  Baron.    I  think  neither  of  these  ob- 
jections can  ho^d. 

As  to  the  appointment  of  the  treasurer,  the  act 
empowers  the  members  to  appoint  two  persons  to 
the  office  if  they  think  fit ; — the  4th  section  ex- 
pressly enacts,  that  such  societies  shall  and  may 
elect  and  appoint  such  persons  (in  the  plural)  into 
*  the  offiQ^  of  treasurer y  &c.  and  to  elect  and  appoint 
Plliiers  in  the  room  of  those  who  should  die,  and 
that  is  made  still  more  clear  by  the  subsequent 
language  of  the  section,  which  speaks  of  the 
treasurers  in  the  plura|i  which  would  Qther>vise 
be  ponsensi?, 

The  question  then  is,  whether  the  rule  of  die 
society  abridged  the  power  given  to  them  by  the 
act.  The  object  of  the  rule  was  merely  to  enable 
the  members,  for  the  sake  of  coqveniencp,  to  ap 
point  a  treasurer  at  a  monthly  instead  of  a  yearly 
meeting.  They  use  the  word  ^  treasurers '  as  mean- 
ing the  oi^ce  of  treasurfer^  and  in  that  sense  it 
would  be  absttvd  to  suppose  that  they  meant  to 
abridge,  by  the  rule,  their  own  power,  as  given 
t)y  the  statute, 

Thprc 
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There  is  therefore  no  pretence  for  the  objection.       1®^- 
Both  by  the  statute,  and  by  their  rule,  they  had  a      g^^np 
power  to  appoint  two  or  more  persons  to  the  officii  ^^  AM\b^ 
9nd  that  is  what  they  have  in  fact  done.  h^a^m. 

The  next  objection  is,  the  defendant  being  a 
partner.  Now,  wiUiout  reverting  to  the  terms  of 
the  act  of  parliament,  I  think  that  enough  appears 
from  the  facts  of  this  case  to  enable  the  plaintiifs 
to  maintain  the  present  action ;  for  the  promise 
laid  ifx  the  dieclaration  must  be  implied  from  die 
circ4mstance  of  the  defendant  s  having  the  money 
of  t}ie  society  jq  his  hands  after  he  had  left  tlie 
club,  and  when  he  had  consequently  ceased  to  be 
a  partiker.  I  nyay,  however,  ground  myself  on 
the  words  of  the  act;  for  the  1 1th  section  enacts, 
'  th^t  ti)e  monies,  &c.  of  the  society  shall  be 
vested  ii>  thp  treasurer  or  treasurers,  (or  other 
officers)  for  th^  usp  and  benefit  of  the  society,  and 
in  the  succeeding  officers,  for  all  purposes  of  ac« 
tion  and  suit,  and  thkt  it  shall  for  those  purposi^s 
be  takep  to  be  the  property  of  such  officers,  who 
are  authorized  to  bring  actfons  ia  their  own 
name.* 

As  to  the  specific  remedy  given  by  the  statute, 
it  i^  clear  tliat  that  does  nQt  preclude  the  plaiutifis 
from  suing  the  defendant  in  a  qourt  of  law.  That 
does  not  deprive  the  plaintifFs  of  any  pre-existiqg 
right.  It  gives  merely  an  additional  remedy,  and 
all  the  remedies  are  concurrent,  and  the  plaintiffs 
may  choose  ivhichever  is  most  suitable  to  their 
c^sc.  I  am  of  opinion,  therefore,  th^t  these  per- 
sons 
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181a.       5ons  were?  properly  appointed  treasurers,  and  that 
Sharp      ^^^J  may  maintain  the  present  action  in  their  own 
Dd^otiMr   name;  and  that  notwithstanding  they  have  been 
Wavbsn.    given  a  more  summary  remedy  by  the  act  of  par- 
liament. 

I  thei-efore  think  that  there  is  nothing  in  cither 
of  the  objections  which  have  been  taken  that 
ought  to  be  suiFered  to  disturb  this  verdict. 

Garrow,  Baron.  I  have  much  satisfaction  in 
being  supported  by  my  brothers  in  the  opinion 
which  I  have  formed  of  the  weakness  of  the  ob-* 
'  jections  which  have  been  taken  to  this  verdict, 
and  which  are  admitted  to  be  merely  technical, 
and  not  consistent  with  the  justice  of  the  case.  If 
there  was  any  thing  held  out  to  the  neighbour- 
hood  by  the  language  of  the  rules  of  this  society 
which  might  tend  to  mislead,  we  might  hold  them 
strictly  to  the  terms  of  the  articles  ;  but  they  pro-. 
j>ose  to  obviate  the  inconvenience  of  a  treasurer 
dying  leaving  a  long  interval  before  another  could 
be  appointed,  by  altering  the  time  from  six 
months  to  one.  They  alter  their  rule  accordingly, 
and  the  Court  of  Quarter  Sessions  sanctions  it. 
If  these  poor  people  could  have  foreseen  this  dis- 
cussion, they  would  most  probably  have  struck 
out  the  s,  and  then  the  language  of  the  rule 
would  have  brought  their  officers  vrithin  Auditor 
Curler  case. 

As  to  .the  other  point  of  the  partnership,  the 
answer  is,  that  the  defendant  is  not  sued  as  a 

member, 
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member,  but  as  a  mere  defaulter,  accountably  to 
the  society  for  their  money  in  his  hands. 

I  have  therefore  no  doubt  that  the  plaintiffs  had 
a  right  to  sue  the  defendant  in  this  action.  He 
must  be  taken  to  have  promised  to  pay  over  the 
money  intrusted  to  his  keeping  whenever  it  should 
be  demanded,*-^and  the  person  entitled  to  make 
such  deinand  is  the  treasurer  for  the  time  being, 
or,  in  otlier  wowis,  the  person  or  persons  holding 
the  office  of  treasurer.  J  sav  nothing  of  the  con- 
duct  of  the  defendant,  although  that  is  a  circum- 
stance in  this  case  which  ought  not  to  be  over- 
looked, in  considering  his  liability  to  the  plain- 
tiffs in  the  present  action. 
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Sharp 
and  AnoUier 

V. 

Warksm. 


J^er  Curiam^ 


Jlule  discharged. 


RussEJLL  V.  Buchanan  &  Ux. 


DAUNCEY^  on  a  forjner  day,  obtaiaed  a  rule  to  where  the  so- 
shew  cause  why  the  iaterlocutory  judgment  which  llrflndlnt^ 
had  been  signed  in  Uus  cause  and  the  subsequent  iu^wffe'f*. 
proceedings  should  not  he  set  aside  on  tlie  ground  her  ^2^*12!" 
of  an  alleged  irregularity,  SSS^^aWn^ 

The  and^ttitfor 

"^     thBhMMbmd 

K'  ihitiff  (hRTiBg  caused  the  wife  to  be^rved  with  a  copy  of  the  process,)  may  appear  for 
r  teeun4um  «lalic<«m,  and  treating  the  pica  so  put  in  b^  the  hnsband  alont  as  anulUtj, 
-tifii  judgmeoC  fbr  want  of  plea. 


CASKS   IN    TU£   £XCH£QU£B, 

The  plaintiff's  solicitor,  (as  appeared  from  the 
affidavits  J  having  apprized  the  solicitors  of  the 
husband  by  letter,  of  a  joint  action  about  to  be 
commenced  against  the  defendants  on  a  note  of 
hand  given  to  the  plaint^  by  the  wife  before  her 
marriage,  they  gave  an  undertaking  to  appear  for 
him  only,  (expressly  stating  that  they  would  not 
appear  for  the  wife)  which  they  did:  and  they 
also  afterwards  pleaded  die  general  issue  for  the 
husband  alone,  but  on  being  applied  to  to  plead 
for  the  wife  also,  they  refused  to  do  so,  repeating 
their  determination  before  expressed  to  ^ct  for 
the  husband  alone. 

The  plaintiff's  solicitor  then,  in  consequence 
of  such  refusal,  (having  before  the  filing  of  the 
declaration  served  the  wife  with .  a  copy  of  the 
process)  entered  an  appearance  for  her  under 
the  statute,  and  signed  judgment  as  for  want  of 
a  plea. 

It  had  been  submitted,  when  the  rule  was 
obtiuned,  that  the  husband,  having  appeared 
by  attorney,  the  plaintiff,  was  irregular  m  appear* 
ing  for  the  wife,  sec.  stat.  — -  that  the  separate 
appearance  of  the  husband  to  the  joint  action 
against  himself  and  wife,  was  a  nullity,  and  could 
not  be  proceeded  oh  as  an  appearance  to  the 
writ;*— that  tiie  solicitor  for  the  plaintiff  should 
have  appeared  for  both,  if  either,  and  ought  not 
to  have  accepted  the  appearance  of  the  husband 
Alone  ;>---and  that  the  plaintiff  might  have  moved 

tlip 
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Ac  Court  on  the  undertaking  which  had  been       XB18. 

V. 
BUCHAVAN 

Husband  and  wife  being  but  one  person  in  the  *^** 
eye  of  the  law,  an  appearance  according  to  the 
statute,  entered  on  account  of  her  not  appearing, 
ought  to  have  been  entered  as  for  both,  for  other- 
wise either  appearing  in  a  different  manner  from 
the  other  would  invalidate  the  appearance  of 
each. 

Manning  shewed  cause.  The  defendants  being 
both  regularly  before  the  Court,  the  husbapd  in 
due  obedience  to  the  writ,  the  wife  by  force 
of  the  provision  of  the  statute  (12  Geo.  I.  c.  39)> 
he  submitted  the  plaintiff  was  in  a  situjation  to 
declare  in  the  common  course,  and  might  there* 
fore  demand  a  joint  plea.  And  he  adverted  to  a 
case  recently  before  the  Court  of  Common  Pleas, 
wherein  it  was  said  to  have  been  held  that  two 
persons  who  had  been  sued  in  a  joint  action  by 
dtiferent  process,  might,  on  the  appearance  of 
both,  be  regularly  declared  against.  He  iirged 
that  the  plaintiff  was  of  necessity  obliged  to  ap- 
pear for  the  wife  under  these  cirpumstances,  or 
he  could  not  proceed  in  the  suit;  because  he  could 
not  recover  in  such  an  action  against  the  husband 
alone. 

[The  Coitrt,  having  inquired^ of  the  Master  if 
there  were  no  instance  of  an  appearance  being 
entered  under  the  statute  for  some  of  the  parties 
to  a  joint  action  after  others  had  aj^eared  volun- 
tarily. 
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iBid.       tarily,  he  reported  that  there  were  instujipes  of 


RuMiLT.      such  practice.] 

*Ux-  It  WAS  then' submitted  that  its  in  an  action 

against  husband  and  wifb,  neither  could  plead 
lilonei  (fVarner's  case)  (a)  the  plaintiff  could  not 
declare  against  either  singly,  (JVatson  v*  Thorpt 
^Ux.y(l^)  the  obvious  consequence  would  be, 
that  a  plaintifF's  course  of  proceeding  in  sucn 
cases  might  always  be  defeated  by  a  refusal  to 
appear  on  the  part  of  the  wife,  the  husband  hav- 
ing appeared  $  unless  the  plaintiff  were  allowed  to 
avail  himself  of  the  benefit  of  the  statute  in  ap« 
jiearing  for  the  wife,  by  which  mfeaiis  the  hus- 
band's separate  plea  being  rendered  null,  he  might 
then  sign  judgment  as  if  there  had  been  none 
^      pleaded. 

In  support  of  the  rule,  it  was  insisted,  that  if 
thq  plaintiff  had  been  placed  in  difficulty^  it  was 
his  own  fault  in  haviiig  accepted  in  the  first  in- 
Istance  an  imperfect  appearance,  which  was  in 
point  of  law  z  nullity  in  such  an  action  as  this ; 
for  not  to  appear  for  both  was  not  to  appear  at 
all :  atid  it  was  contended^  that  the  plaintiff  not 
having  objected  at  the  time  and  in  limine^  he  was 
not  entitled  to  lie  by  for  the  purpose,  <^  taking 
advantage  of  his  own  negligence,  and  in  order  tp 
enable  him  to  sign  an  interlocutory  judgment,  as 
for  want  of  a  plea, 

(a)  Y.B.  p«  43,  pi.  28«  (b)  Cro.  Jab.  239. 

WOOD^ 


*Ux. 
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Wood,  Baron.     The  husband  might  have  ap-       ^®^®- 
pearcd  both  for  himself  and  wife.     He  has  chosen      RvstEu. 
however  to  appear  for  himself  onlyj  and  not  for    Buc&iiicAii 
his  wife,  and  she  has  not  appeared.     Tlic  plain- 
tifF*s  course  then  was  qilite  plain,  which  was  to 
At)pear  for  the  wife  ^cording  to  the  statute,  and 
having  done  so,  he  might  declare,  and  he  would 
then  be  entitled  to  demand  a  pica,  and  might  sign 
judgment,  if  none  were  pleaded. 

Graham,  Baron.  The  appearance  of  the  hus:» 
band  for  himself  was  so  far  from  being  a  nullity 
as  that  if  the  plaintiff  bad  afterwards  entered  an 
appearance  for  him  also  Under  the  statute,  the 
former  appeai-ance  having  been  recorded,  the 
judgment  would  ih  that  aise  have  been  pi-operly 
moved  to  be  set  aside  for  irregularity.  As  it  isi 
)>e  has  done  quite  right. 

kicHARDS,  Chief  Baron.  If  the  husband  and 
wife  are  to  be  considered  as  one  person  for  this 
purpose,  the  husband  appearing  for  himself  has 
appeared  for  both  :  if  not,  his  appearing  for  him* 
self  is  a  defeetive  appearance,  which  the  plaintiff* 
ought  tb  have  some  means  of  rendering  perfect, 
and  I  think  that  looking  to  the  spirit  of  the  aet 
of  parliament,  it  enables  him  to  do  so  in  the  way 
which  he  has  adoptecL  Under  these  circujti«> 
stances,  therefore,  I  think  that  the  entry, of  an 
appearance  for  the  wife  by  the  plaintiff,  according 
to  the  statute,  Was  regular,  and  that  having  after* 
wards  declared  the  plea  by  the  iiusband  alone,  Was. 

a  nullity^ 
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1818.      a  nullity,  and  consequently  the  plaintiff  has  J»ro- 
RoMBix     perly  signed  judgment. 


BUCBAHAM 

Per  Curiam. 

Rule  discharged,        ^ 
With  Costs. 

&(«ni^.     Rex  in  aid  of  Pattison  and  others  v.  Siopeb 
•^'TT'  and  Allen. 


The  doctrine 
df*  the  crown 
process  having 
priority  where 
It  bears  teste 
on  a  day  stibse- 
qnent  to  a  sub- 
ject's exccQ- 
tion  on  a  >!./«• 
nnder  wUcfa 
the  sheriff  has 
aeiiedy  applies 
to  cases  of 
extents  ia  old. 

The  statute 
59  Geo.  III. 
enactitt|[9  that 
extents  in  aid 
shall  not  be 
raed  out  and 
proMorf^din 
oertain  caseSy 
.does  not  ex- 
tend to  the 
prsscorfiMi  of 
such  extents 
where  tkeff 
hnebeen 


JDaUNCEY  itioved,  that  a  sum  of  250/.  which 
the  sheriff  had  levied  under  an  extent  in  aid,  who 
had  made  a  special  return  of  the  facts  of  the  case, 
should  be  paid  to  the  Secretary  of  the  Albioji 
Insurance  Company^  for  whose  benefit  the  ex- 
tent issued* 

The  extent  in  aid  bore  teste  on  a  day  subse- 
quent to  the  seizure  of  the  goods  under  a  Jieri 
facias  at  the  suit  of  Messrs.  Morland  and  Co.  but 
before  any  sale  had  taken  place. 

Sir  William  Owen  opposed  the  application,  and 
admitting  that  after  the  decision  of  the  Court  of 
Saturday  last,  he  could  not  upon  motion  expect 
the  Court  .Would  now  come  to  a  different  deter- 

pii  nation^ 
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mination,  submitted  that  there  was  a  distinction       ^®*^- 
between  this  case  and  that  of  Saturday  last,  in-  Rgx  in  aid  er 
asmuch  as  tliat  was  the  case    of  an  extent  in     *'^^"®" 
chief,  and  this  was  the  case  of  an  extent  in  aid;   ^^l^^^ 
mi  .that  the  ground  of  the  former  decision  was 
the  priority  which  was  vested  in  the  Crown  by 
virtue  of  the  Rpyal  Prerogali\re,  and  that  such 
prerogative  did  not  extend  to  9,  subject  suing  out 
an,  extent  in  aid.    That  the  Court  recognized  a 
distinction  in  several  cajes  between  extents  in 
chief  and  in  aid,  as  in  allowing  parties  to  plead  . 
several  pleas  against  a  Crown  debtor,  which  would 
not  be  permitted  against  the  Crown  itself. 

He  also  submitted,  that  as  by  the  statute  of 
57  Gee,  III.  c.  117.  the  persons  suing  out  the 
present  extent  in  aid,  were  of  that  class  who 
could  not  now  sue  out  an  extent ;  and  as  that 
statute  prevented  any  such,  persons  from  suing  out 
and  prosecuting  an  extent  in  aid,  and  made  such 
proceedings  void,  the  Court  would  not  grant  this 
motion,  which  would  give  effect  to  the  extent, 
and  permit  a  prosecution  of  it,  although  it  had 
been  commenced  some  time  befpre  the  passing 
of  the  act. 

But  the  Court  held,  as  to  the  first  objection, 
that  there  was  no  distinction  between  an  extent 
in  chief  and  in  aid  in  this  particular  >  and  as  to 
the  second  objection  they  said,  that  the  statute 
did  not  apply  to  suits  which  had  been  antecedently 
commenced,  and  they 

Granted  the  Motion. 

VOL.  vr,  L  Meredith 
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Uik. 


VihNMmbgr.  Meeedith  tf.  GiipiN  axrf  othcrs. 


of^tftiVTif*"  This  was  an  action  of  trespass  brought  by  ther 
"aMbctt^"'  plaintiff  against  an  overseer  of  the  township  of 
pj^JlljMdan  Great  Wyrley  (Stafford). 

certain  lands 

claimed  by  tho  i% 

former,  onder  The  first  count  of  the  declaration  was,  for 
act,4>3^tiie  pro.  breaking  the  plaintiff's   close^    The  second,  for 

▼isioni  of  \  •     X      ^ 

which  the  land  Carrying,  away  bis  barley. 

In  dispute'  ^      5>  •^ 

wonld(iftbey 

it)u^ld\i^  To  the  first  the  defendants  pleaded  the  genevalf 
Jwti^P^daiki  issue.    To  the  other  tiberum  tenemmtum  in  thr 

rain,  rated 
inhabitanti  art 
admissible  wit. 


oyerseers  of  the  parish. 


toe 


S^e^^h       ^^  cause  was  tried  before  Mr.  Justice  Hol^ 

M  G^  n?*    ^^^^  ^'  *^  ^^^  assizes  at  Stafford. 
«.  lor. 

The  Conrt  '^^^  trcspas*  was  pfoved.  The  proof  of  the 
tn^L"^*  ^.-  plaintiff's  title  was  adverse  possession,  and  certain 
in  an  action      dccds  of  feoffment    undci  which   his    landlord 

of  trespass  to       ,   .        , 
landy  on  the      claimed, 
mere  ground 
of  the  Judge  at 

ingJir^ted  *  The  defence  set  up  was,  that  the  croft  ami 
the^'5lt*5f  garden  in  question  were  vested  in  the  overseers 
^A  ol^ottUr  ^^  ^^^  ^^^^  being,  under  a  local  act  of  parlia- 
^^1!^%.  ment  of  the  32  Geo.  III.  for  inclosing  certain 
5?j2j5iSS'^     waste  lands  in  the  parish  of  Great  fVyrley, 

with  the  find-  ^^ 

ing. 

Where  rent  Is  paid  by  succeeding  tenants  after  an  adverse  possession  of  twenty-three 
years,  it  does  not  amoant  to  an  attornment,  nalcss  the  coosent  or  at  least  the  knowledgv 
of  the  landlord  cm  be  shewn. 
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to  prove  that  the  croft  and  garden  were  an  in-      i^iB* 


IfUIBDml 


croachment  from  the  common,  and  that  the  over^ 
seers  had  received  rent  for  the  premises  before  q^I^ 
and  since  the  passing  of  the  act,  the  defendants'  #wipihw# 
counsel  called  a  witness  to  those  facts«  He  \iras 
objected  to  on  the  ground  of  his  being  a  rated 
parishioner  of  Great  tVyrUy^  when  the  learned 
Judge^  who  was  at  first  inclined  to  reject  the  wit- 
ness, after  having  attentively  collated  the  pro- 
vision of  the  local  act  of  parliament  transcribed 
in  the  note*^  with  the  enactment  of  the  statute 
(54  Geo.  Ill,    c.   170*  s^  9.)    f  rendering   rated 

persons 

*  The  act  provided  that  i  part  df  the  comfHdH  »hoiild  be 
set  out  and  s<^d  for  the  purpose  of  defraying  the  charges  of 
oarrjing  the  aot  into  execution  by  the  prodaoe  of  the  sale,  * 
and  *  that  such  part  as  should  not  be  so  soM,  should  be  vested  \ 
in  and  remain  for  ever  thereafter  Under  thd  direction  and 
management  of  the  overseers  of  the  poor,  for  the  time  be- 
ing, of- the  township  of  Oreat  Wyrley^  and  be  by  them  let, 
and  the  rents  and  profits  thereof  applied  in  aid  of  the  poorif 
rates  within  t)ie  said  township,  and  accounted  for  at  the  same 
time,  and  in  the  same  manner,  as  the  levies  and  assessment i^ 
for  the  relief  of  the  poor  within  the  said  township  are  to  be 
accounted  for  by  law/ 

t  By  that  sectiofb  it  is  enacted, '  that  no  inhabitant  or  person 
rated  or  liable  to  be  rated  to  any  rates  or  cesses  of  any  dis^ 
trict,  parish,  township,  or  hamlet,  orwhoUyor  in  part  main- 
tained or  supported  thereby,  or  executing  or  holding  any 
office  thereof  or  therein,  shall,  before  any  Court  or  person  or 
persons  whatsoeveri  be  deemed  and  taken  to  be  by  reason 
thereof,  an  incompetent  witness  for  of  against  stieh  district, 
parish,  township,  or  hamlet,  in  any  matter  relating  to  mck 
rates  or  ceases;  or  to  the  boundary  between  such  district, 
parish,  township,  or  hamlet,  and  any  adjoining  district* 
parish,  township,  or  hamlet;  or  to  any  order  of  removal  to  or 
from  such  district,  parish,  township,  or  hamlet,  or  the  set' 
dement  «f  any  pauper  in  such  district,  parish,  township,  or 
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persons  competent  as  witnesses  in  matters  relating^ 
to  parish  rates  or  cesses,  admitted  his  testimony. 

Evidence  wis-  then  given  in  support  of  the 
defendants*  claim  of  right  to  the  premises,  and 
they  proved  that  rent  was  paid  by  an  occupier 
of  the  croft  in  1787  to  tlie  then  overseer,  and 
also  at  other  times  since ;— but  it  appeared  that 
the  subsequent  payments  were  made  without  the 
knowledge  of  the  landlord,  and  other  evidence 
was  given  hostile  ta  the  claim  of  the  plaintifTs 
landlord. 


On  this  case,  so  supported  by  the  testimony  on 
either  side,  the  learned  Judge  in  summing  up  di- 
rected the  jury,  that  the  weight  of  evidence  was 
in  fovor  of  the  defendant  One  of  the  jury  during 
their  deliberation,  enquired  if  twenty  years  posses- 
sion without  paying  rent  would  give  a  title,  and 
the  Judge  answered,  that  if  it  were  proved  that 
no  rent  had  been  paid  for  tliat  time,  it  would 
have  been  sufficient  in  this  sort  of  action;  but 
that  that  was  in  this  case  the  question  for  their 
consideration.  Tliey  then  found  a  verdict  for  the 
plaintiff. 

hamlet^  or  tonchrng  any  bastards  chargeable  or  likely  to. 
become  chargeable  to  anch  district,  parish,  township,  or 
hamlet,  or  the  recovery  of  any  sum  or  sums  of  money  for  the 
charges  or  Muntenance  of  such  bastards,  or  the  election 
or  appointment  of  any  officer  or  oificers,  or  the  allo^t^ance 
of  the  accounts  of  any  officer  or  officers  of  any  such  district,, 
parish,  township,  or  hamlet ;  any  law,  usage,  statute,  or 
customjto  the  contrary  in  anywise  notwithstanding.' 


Puller 
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Puller  obtained  a  rule  to  shew  cause  why  that 
verdict  should  not  be  set  aside,  and  a  new  trial 
granted,  on  the  ground  of  its  being  against  evi- 
dence, and  the  direction  of  the  learned  Judge.' 

The  Judge's  report,  after  it  had  stated  in  sub- 
stance the  evidence  already  detailed,  did  not  ex- 
press any  marked  disapproval  of  the  verdict. 

Jervis  and  Campbell  now  shewed  cause.  They 
relied  as  against  the  objection— that  the  verdict 
was  against  evidence,  and  the  Judge's  direction — 
that  that  did  not  appear  by  the  report,  and  that 
the  Questions  being  dependent  entirely  on  facts, 
the -jury  were  warranted,  were  there  was  conflict- 
ing testimony,  in  their  belief  of  one  set  of  witnes- 
ses in  preference  to  the  other,  and  their  finding 
ought  to  be  held  conclusive. 

On  the  point  of  the  admissibility  of  the  witness 
who  had  been  objected  to  on  the  trial,  on  the 
part  of  the  plaintiff,  they  urged,  that  his  evidence 
had  been  improperly  admitted,  for  that  it  was 
clear,  that  but  for  the  54  Geo.  III.  he  would 
(being  a  rated  inhabitant  of  the  parish)  have 
been  incompetent  to  give  evidence  in  favor  of 
their  rights.  A  question  therefore  would  arise, 
whether  the  matter  in  question  on  the  trial 
of  the  present  issue  was  within  thie  enabling 
clause  of  that  act;  and  they  contended,  that  in- 
asmuch as  that  clause  was  not  general — the  gene- 
ral terms  being  controuled  and  confined  by  the 
subsequent  very  particular  enumeration   of   the 
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▼arious  subject-matters  of  quiestion  to  which  it 
was  meant  to  be  applicable-— an  issue  of  title  in  a 
parish  to  land  was  not  one  in  which  the  compe- 
tency of  a  rated  inhabitant  was  restored  by  that 
act ;  and  that  this  cause  did  not  in  any  such  sense 
relate  to  the  rates^  but  was  a  mere  contest  with 
respect  to  a  right  to  certain  inclosed  lands  claim- 
ed by  the  parish  against  an  individual.  . 

jDauncey  and  Puller^  in  support  of  the  rule, 
contending  that  this  was  a  case  Wherein  the  wit- 
ness was  rendered  competent  by  the  act  of  par- 
liamenty  were  stopped  by  the  Court  on  that  point. 

They  then  proceeded  to  shew,  by  reference  to 
the  testimony  of  the  witnesses,  that  the  weight 
of  the  evidence  was  against  the  verdict  of  the  jury. 

HiCHARDS,  Lord  Chief  Baron^  was  absent,  sit- 
ting in  Equity  in  the  Exchequer  Chamber. 


Graham,  Baron.  On  one  of  the  two  ques. 
tions  which  have  been  made  we  are  clearly  of 
opinion,  that  the  witness  objected  t6  was  com- 
petent, because  he  is  within  th^  terms  of  the 
5^  Geo.  III.  The  plain  sense  and  meaning  of 
that  act  is  to  make  such,  persons  competent  wit- 
nesses, (for  the  legislature  saw  the  inconveniences 
of  excluding  their  testimony,)  notwithstanding 
their  partial  interest  in  the^  result  of  such  ques- 
tions, and  therefore  their  competency  was  restored. 
The  matter  in  issue  in  this  cause  had  relation  to 
rates  and  cesses,  because  it  was,  if  recovered,  to  go 

in 
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in  aid  of  tlic  parish  rates.  It  would  be  ^ervrise  J»w* 
an  absurd  construction,  because  if  these  premiaea 
fcad  been  omitted,  it  would  have  been  a  ground 
of  appeal,  and  the  effect  would  be  to  make  in- 
tererted  parties  .evidence  against  the  parish  in 
charging  them  with  the  omission,  while  diey 
would  be  excluded  in  favor  of  the  overseers,  if 
ithey  should  endeav4>ur  to  recover  the  propCTty. 

It  was  contendedi  that  the  words  of  the  act  al- 
though at  first  general  in  form,  are  afterwards 
made  paiticular  by  the  effect  of  the  subsequent 
enumeration  of  the  matters  of  question  to  which 
it  was  to  apply,  but  it  is  manifest  that  what  is 
«o  particularized  is  sierely  tj:*  abundanti  tauteiif 
and  to  shut  out  doubts,  and  the  very  argument 
which  has  been  used,  is  founded  on  the  question 
having  relation  to  the  rates,  which  alone  would 
jasttfy  our  present  decision. 

The  next  and  important  question  is,  whether 
the  jury  have  been  justified,  in  finding  the  ver- 
dict which  they  have  returned  by  the  facts  of  the 
case*.  Now,  notwithstanding  I  may  myself  have 
very  great  doubts  on  that  point,  from  the  cir- 
cnmstances  of  the  case  I  do  not  however  feel 
myself  warranted  in  saying,  that  they  have  comd 
to  a  wrong  conclusion.  That  would  in  a  suit  of 
tJvis  sort  be  to  send  down  the  cause  «^ again  with 
a  prejudice,  and  that  where  the  matter  is  not.  of 
^reat  importanoe,  and  the  defendant's  right  is 
not  concluded,  because  an  ejectment  might  still 
be  brought.    The  pica    oi  liberum   tenctnintitm 
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i8ie.      to  a  claim  founded  on  possession^  put  merely  the 
MsRSMTR    possessory  title   in   issue.      The  plaintiff  might 
certainly  have  had  a  possessory  right  founded  on 
his  adverse  enjoyment,  yet  the  defendants  might 
have  had  the  real  right  to  the  fee,  notwithstand- 
ing their  defeat  in  such  an  action.    The  question 
put  by  the  jury  was  a  sensible  one,  and  it  re- 
ceived an  appropriate  answer.      The  issue  was 
left  to  them,  and  they  have  found  a  verdict.     I 
am  of  opinion,  that 'it  was  a  c|uestion  within  their 
province,  aiid  therefore  I  dare  not  say  that  tliey 
have  done  wrong.    [His  Lordship  then  went  into 
A  comparative  estimate  of  the  evidence  on  both 
/jides.]    The  jury  may  have  gone  far  in  finding 
for    the   plaintiff;    but  we  cannot  now  disturb 
the  verdict  without  creating  a  prejudice  at  least, 
if  npt  imperatively  requiring  them   to   find  the 
pontrary  way,    There  are  besides  other  mod^s  of 
trying   the  same  question  still  open  to  the  de- 
fendants.   I  think  therefore  this  rule  should  be 
discharged^  ^ 

Wood,  Baron.  I  cannot  say,  that  I  think 
this  verdict  ought  to  be  disturbed.  An  objection 
was  made  to  the  competency  of  some  of  the  de-? 
fendants  witnesses,  on  the  ground  of  interest  in 
the  result,  being  rated  inhabitants  of  the  parish, 
whose  right  they  were  called  to  support^  And 
fcertainly,  but  for  the  statute  of  thp  54  Geo.  III. 
they  would  have  been  incompetent.  That  statute 
however  has  restored  their  competency,  having 
enacted,  &c.  (his  Lordship  read  the  section) 
The  question  then  is,  whether  this  is  a  matter  re- 
lating 
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lating  to  the  rates.  It  certainly  relates  to  a  fund 
out  of  which  the  rates  are  so  far  to  be  diminished, 
and  I  therefore  think,  that  it  is  within  the  meaning 
of  the  statute ;  and  that  the  witness  was  compe- 
tent to  give  evidence. 

The  other  question  regards  the  merits,  and  de* 
pends  on  whether  the  jury  have  done  wrong  in 
finding  this  verdict.  I  cannot  say  that  I  think 
they  have.  The  proof  on  the  part  of  die  plaintiff 
consisted  of  his  possession  and  certain  deeds;  the 
first  deed  is  dated  in  1779,  at  which  time  the 
feoffor  had  been  in  lotig  continued  possession. 
The  words  of  that  deed  are  sufficient  to  pass  these 
premises  where  possession  has  gone  along  with 
It. 
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The  defendants  proved  a  solitary  instance  of  a 
former  overseer  receiving  rent  in  1787*  from  the 
person  then  in  possession;  but  it  appealed  that 
from  that  time  till  1810,  no  other  rent  was  paid 
during  all  that  interval ;  therefore  for  a  period  of 
twenty-three  years  the  possession  was  adverse,  and 
that  was  sufficient  to  support  the  plaintiff's  title. 
The  defendant,  it  is  true,  also  proved,  that  in  1810 
the  overseer^  received  rent  from  the  ten^t  in 
possession  whp  two  years  before  had  sold  the  land 
to  his  landlord  under  whom  he  then  held.  He 
said,  he  was  persuaded  by  his  father  to  do  so. 
His  landlord  however  knew  nothing  of  it,  and 
afterwards  he  under-lets  to  other  persons,  who 
also  pay  the  overseers  rent.  Thus  against  an 
adverse  possession    of   twenty- three    years,    the 

defendant's 
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1818.      defendantB*  only  title  is  founded  on  these  attom- 

j^^]^^^    tnents  made  without  consent  or  knowledge  of  the 

^^^      landlord,  and  behind  his  badk.-    The  tenant  never 

and  oihevs.    telle  his  landlord  of  it,  nor  even  deducts  rent  on 

account  of  such  payment,  such  an   attornment, 

however  frequently  repeated,  is  contrary  to  law, 

and  the  express  provision  of  the  11th  of  Geo.  II. 

c.  19.  s.  1  h  (having  read  that  section)  which 

is  calculated  to  defeat  this  sort  of  surreptitious 

attornment. 

If  these  attornments  then  are  null  and  void,  on 
what  does  the  title  of  the  overseers  rest?  (Having 
more  particularly  examined  other  less  material 
parts  of  the  evidence  on  both  sides.)  I  do  not 
think  therefore,  continued  his  Lordship,  that  a 
possession  which  was  clearly  adverse  for  so  long 
a  time  as  up  to  these  fraudulent  attornments, 
ehould  be  overthrown  by  such  a  case  as  that  re- 
^  lied  on  by  the  defendants.  There  was  good  sense 
in  the  question  put  by  the  jury,  and  I  think 
that  on  die  whole  they  have  done  right  in  finding 
this  verdict 

As  to  the  question  of  title  if  an .  ejectment 
should  be  brought,  it  would  tlien  certainly  be  a 
different  thing,  but  I  do  not  see  how  the  over* 
«eers  could  resist  such  a  case  as  that  which  has 
been  made  on  the  part  of  the  plaintiff  in  this 
action. 

Gabrow,  Baron.  On  the  question  of  law  af«- 
fecting  the  competency  of  the  witness,  I  entirely 

agree 
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agcee  with  my  brothers.  The  history  of  the  act  '  I8I8. 
of  the  54th  of  Geo.  III.  is  that,  rated  witnesses 
being  incompetent  by  the  rules  of .  law  in  cases 
where  the  rates  came  in  question,  having  been  uJoi 
found  to  be  productive  of  the  greatest  inconve» 
nieace,  that  act  was  passed  to  restore  their  com- 
petency, and  that  was  the  express  object  of  the 
statute  to  effect.  To  bring  this  case  within  the 
act  we  have  only  to  inquire,  whether  the  question 
OQ  this  issue  is  a  matter  relating  to  the  rates  or 
cesses.  Can  any  one  doubt  that  it  is?  But  then 
it  was  said  to.be  confined  to  cases  where  the  issue^ 
involves  questions  as  to  the  payment  of  the  rates, 
aad  where  the  rates  are  directly  affected  by  the 
result,  as  in  the  instances  afterwards  enumerated, 
which  it  is  quite  clear  are  all  cunmlative,  and  ex* 
tensions,  rather  than  restrictions  of  the  first  ge- 
neral expression  in  the  clause. 

As  to  tlie  question  of  granting  a  new  trial  on 
the  merits,  whatever  one's  private  opinion  may  be, 
we  cannot  say  that  the  jury  on  the  whole  have 
done  wrong,  although  I  should  not  go  the  length 
of  saying,  that  the  granting  a  new  trial  by  us 
would  be  imperative  on  the  jury  as  to  finding  the 
other  way.  The  jury,  whose  important  duties 
should  always  be  held  sacred,  having  decided, 
and  it  being  within  their  province,  although  I 
should  not  myself  perhaps  have  come  to  the  same 
conclusion,  I  do  not  think  that  we  should  be 
warranted  in  disturbing  the  verdict. 

Per  Curiam. 

Rule  discharged. 

NOEWAT 
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ifai>iaintiffin  THE  defendant  had  brought  an  action  against 
iiui,  filed  to     the  plaintifT  foi:  recovery  of  a  sum  of  65251.  The 

reatnun  the        '  .   .      , 

defendant       plaintiff  filed  a  bill  prayinff  that  the  defendant 

from  proceed-        .    ,      •  •       i  /•  i-        •     i  • 

inginanac-  might  be  restramcd  from  proceedmg  m  his  action, 
igiTes  ac«^  and  obtained  the  common  injunction ;  the  plain- 
takes  in  writt''  tiff  afterwards  gave  the  defendant  a  cognovit  in 
iSfbin,  Md  the  action,  and  also  an  undertaking  in  writing, 
duSStiS;^?  that  he  (the  plaintiff)  would  withdraw  his  bill, 
bS^wiSS  ^^  consent  to  the  injunction  being  dissolved 
IaftSc5)wt  ^^'^^  costs,  as^^etween  solicitor  and  client.  Not- 
b^the  d^^d.  witlistanding  that  undertaking  he  would  neither 
*"^.  •»<!  n<>j!Sf  move  to  have  his  bill  dismissed,  nor  consent  to 

to  the  plaintiff,  ' 

wHidiaspive     the  dissolutiou  of  the  injunction:  and  the  injunc- 

the  injnncUon,     .         ,     .  .  .  ^    .  ,    .         i  r 

bntnotdioniit  tiou  being  m  existence,  it  stood  in  the  way  of 
^  bin.  , 

the  defendant  so  as  to  render  the  cognovit  he  had 

obtained  from  the  plaintiff  an  inoperative  instru- 
ment.   Under  these  circumstances : 

Hone  now  moved,  upon  notice  to  the  plain- 
tiff, that  the  bill  might  be  dismissed,  and  the  in- 
junction dissolved  pursuant  to  the  written  under- 
taking which  the  plaintiff  had  given,  relying 
that  the  Court  in  the  exercise  of  its  equitable 
jurisdiction  would  interpose  in  behalf  of  the  de- 
fendant by  granting  the  motion,  which,  although 
unusual  in  practice,  only  sought  what  the  plain- 
tiff himself  had  by  his  undertaking  admitted  that 
the  defendant  was  entitled  to. 

The 
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The  Lord  Chief  Baron.    I  fear  the  Court  can-     JJJJ^ 
not  upon  a  motion  of  this  nature  dismiss  the     norwat 
plaintiff's  bill,  but,  as  you  have  given  notice  of       ^^^^ 
this  motion,  it  will  relieve  the  defendant  by  dis- 
solving the  injunction. 

Injunction  dissolved. 


Hull  t;.  Vaughan,  Clerk.  trti^lij^. 

The  question  which  arose   in  this   case  was,  Ute«iidoeeB« 
whether  the  plaintiff  could  maintain  an  action 
for  use  and  occupation  under  particular  circum-  <J^^J^ 
stances  affecting  the  right  to  the  possession  of  ^Jj^""n 
the  premises,  which  were  the  subject-matter  of  ^,^^5^^' 
the  suit  as  between  the  plaintiff  and  defendant,      ■cusaptrtof 

^  the  property 

•o  contracted 

The  cause  was  tried  at  the  Hereford  Summer  toa^irdper- 
Assizes,  1818,  before  Mr.  Justice  ^To/r^Ty^/,  when  ^rab-ve^ 
that  learned  Judge,  holding  that  the  action  could  Msibofan^tbe 
not  be  maintained  under  the  circumstances  dis-  aftSwards're^' 
closed  in  evidence,  nonsuited  the  plaintiff.  foJ^hboTiw 

tract,  which 
occasions  asoit 
Puller  in«qtti^.p«id- 
ug  which  the 
orifftnal  vendor 
obtaint  possession  from  the  snb-vendee,  on  a  demand  to  be  restored  to  it,  it  being 
rumoured  that  the  original  purchaser  had  failed  in  the  suit  instituted  for  specific  per-  ^ 
formance  —  if,  in  ^ct,  the  plaintiif  should  ultimately  succeed  in  that  suit,  and  the  estate 
is  in  consequence  conveyed  to  the  purchaser  under  a  decree  of  the  Court,  the  sub-vendee 
msy  maintain  use  and  occupation  against  the  original  vendor,  for  all  the  tiqie  during 
wbich.he  held  the  possession  so  obtained  from  the  second  purcliaser. 

A  nonsuit  directed  at  nUi  prius,  under  such  circumstances,  set  aside. 


^ 
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laifiL  Puller  having  .obtained  a  rale  for  setting  ^didcf 

that  nonsuit, 

Gabrow,  Baron^  now  read  the  report  of  the 
evidence,  which  was  in  effect— that  in  1804  the 
defendant  agreed  to  sell  some  freehold  property 
to  a  Mr.  Bachj  an  attorney,  at  that  time  the  de- 
fendant's solicitor4  Bach  immediately  afterwards 
sold  the  property  by  public  auction,  in  lots*  Hullf 
the  plaintiff,  became  the  purchaser  of  one  of 
those  (the  premises  in  question),  and  took  posses- 
sion at  CdrisiZ/ema^,  1805,  having  paid  by  far  the 
greatest  part  of  the  purchase-money  j  but  there 
was  no  agreement  made  between  Bach  and  him 
in  writing.  The  other  lots  were  sold  to  Various 
persons  (among  whom  was  the  defendant  him* 
self),  and  all  of  them  entered  into  possession. 
When  the  time  arrived  which  had  been  agreed  on 
for  the  completion  of  the  original  purchase  by 
Bachf  Vaughan  refused  to  complete  the  contract- 
Baeh  then,  after  having  tendered  the  purchase- 
money  and  deeds  of  conveyance  for  execution, 
filed  a  bill  to  compel  specific  performance,  and 
for  an  injunction  to  restrain  actions  of  ejectment 
brought  by  Vaughan  against  the  vendees  in  pos- 
session. The  injunctipn  was  granted,  and  the 
cause  was  set  down  for  hearing  in  the  early  part 
of  the  year  1813.  About  that  time  Vaughan  the 
defendant,  availing  himself  of  a  report  then  pre- 
valent, (in  consequence  of  Bach  having  been  at- 
tached for  not  paying  the  purchase-money  into 
Court,  in  pursuance  of  the  terms  on  which  he  had 
obtained  the  injunction,)  that  he  had  succeeded  in 

the 
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the  suit,    required  tlie  plaintiiF  Hull  to  deliver      MW. 
up  to  him  the  possession  of  the  premises  which,      ||,„^ 
he  had  bought  of  Bach^  which  under  the  in-    vaws»a»* 
fluence  of  the  rumour  he  consented  to  do.    Hull 
soon  afterwards  discovered  that  the  suit  in  equity 
between  J3tfcA  and  the  defendant  had  w>t  been 
determined,  Bach  having  by  that  time  paid  in  the 
purchase-money;  and  he  then  demanded  back 
possession  of  the  land  from  Vaughan,  who  refused 
to  restore  it.    Hull  afterwards  knocked  the  lock 
off  the  gate,  and  took  possession.     VaugJum  took 
possession  again,  and  putting  on  another  lock^ 
kept  it  till  the  mpnth  of  Aprils  1815|  a  period  of 
two  years. 

During  the  time  that  Hull  the  plaintiff  had  had 
possession  under  his  contract  for  the  purchase  of 
the  premises,  he  had  improved  the  land  from 
rough  ground  into  productive  hop-ground  and  or- 
charding, and  it  had  become  worth  double  the 
sum  which  he  had  ori^oally  agreed  to  pay  Bach 
foF  it  Vaughatif  on  taking  possession,  had 
agreed  to  allow  Hull  a  fair  valuation  price  for 
the  hop-poles  on  the  premises,  whidi  were  of  con- 
siderable value,  and  the  apple  trees  which  he  had 
planted,  but  which  he  never  paid. 

The  suit  in  equity  being  afterwards  (in  1815) 
finally  determined  in  favour  of  Bach^  the  plaintiff 
therein,  Vaughan  then  took  the  purchase-money 
out  of  Court— gave  up  possession  of  the  estate— 
and  executed  the  deeds  which  had  .before 
been  tendered  to  him  for  that  purpose  by  Bach. 

On 
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1818.  On  these  facts  an  objection  was  taken  at  tlve 

Hull  trial,  that  the  plaintiff  had  no  title  on  which  to 
Vavghah.  ^^^^^  the  action  for  use  and  occupa^tion  —  that 
the  relation  of  landlord  and  tenant  did  not  at 
any  time  subsist  between  the  parties  —  and  that 
the  defendant  was  in  truth  at  the  time  for  which 
the  plaintiff  sought  to  recover,  the  legal  owner  of 
the  premises  :  and  they  cited  the  cases  of  Hearn 
V.  Tomlins(a)^  and  Kirt land  v.  Pounsett  (b). 

On  the  other  hand,  it  Vas  contended  that  the 
plaintiff  had  the  true  title  to  the  premises  at  the 
time  of  the  defendant's  occupation,  as  confirmed 
and  acknowledged  by  the  subsequent  delivery  up 
of  them  to  Bach  at  the  termination  of  the  suit, 
and  that  he  had  had  such  a  right  during  the  occu- 
pation by  the  defendant  as  would  enable  him  to 
recover  in  this  action;  for  that  it  was  not  neces- 
sary to  the  owner's  remedy  against  an  occupier, 
that  the  positive  relation  of  landlord  and  tenant 
should  subsist  between  them :  citing  thie  case  of 
The  Dean  and  Chapter  of  Rochester  v.  Pierce  (c). 

Tlie  learned  Judge,  adopting  the  objection, 
ruled,  that  this  was  a  case  where  the  plaintiff 
could  not  maintain  the  action,  which,  in  this  in- 
stance, his  Lordship  observed,  had  been  brought 
by  one  who  had  no  right  to  the  land,  against  ano- 
ther who  had,  the  purchase-money  not  having 
been  paid  at  that  time,  and  that  whatever  remedy 

(a)  Peake'a  N.  P.  C.  192.        (r)  1  Canipb.  N.  P,  C.  4r>G. 

(b)  2  Taunt.  145. 
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the  plaintiff  might  have  had  as  against  JS^cA,  he 
could  not  sue  the  defendant  in  the  present  form 
of  acti(m>  which  was  in  effect,  as  between  these 
parties,  suing  a  man  for  the  use  and  occupation 
of  what,  in  legal  construction,  was  his  own 
land. 

Russell  and  M^Mahon  now  shewed  cause,  in- 
sisting, on  die  objection  taken  at  the  trial.  They 
submitted)  first,  that  there  had  been  in  point  of 
fact  no  contract  or  privity  between  the  parties, 
which  would  enable  the  plaintiff  to  sustain  this 
.action:  and  secondly,  that  the  plaintiff  had  had 
no  title  whatever  to  the  land,  or  at  least  no  legal 
interest  in  it  By  the  14th  sect  of  chap.  19th  of 
the  WGeo.  III.  giving  landlords  a  right  of  action 
for  use  and  occupation,  where  there  existed  no 
demise,  it  was  submitted  that  it  was  still  indis- 
pensibly  necessary,  according  to  the  terms  of  that 
statute,  that  there  should  be  some  parol  agreement 
constituting  the  connection  of  landlord  and  te- 
nant, to  protect  a  plaintiff  from  nonsuit ;  whereas 
in  this  case,  no  contract  of  any  sort  <:ould  even 
be  implied ;  for  the  facts  expressly  negatived  the 
relationship,  as  between  these  parties,  of  landlord 
and  tenant,  and  also  that  of  owner  and  occupier ; 
nor  was  this  even  a  case  of  vendor  and  vendee. 
The  dispifte  as  to  the  right  was  wholly  between 
Vaughan  and  Bach^  and  no  right  could  possibly 
accrue  to  Hull  till  that  suit  should  have  been 
determined,  even  if  its  determination  should  be 
ultimately  in  favour  of  Back. 

yoL.  VI.  M  Another 
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1818.  Another  material  point  of  the  case  (it  was 

Hull  "'"g^^)  ^^  favouF  of  the  defendant  against  this  ac- 
fCMAv  ^^^  ^^>  *^**'  ^^  ^^^*  demanded  of  tlie  plaintiff 
the  re-possession  as  matter  of  right,  and  took  it 
under  an  adverse  claim  against  Bachf  under  whom 
alone  the  plaintiff  could  claim,  there  being  no 
sort  of  privity  between  him  and  the  defendant. 

The  cases  of  Hearn  v.  Tomlin,  and  Kirtland  v. 
Pounsttt,  were  again  applied  to  this  question,  and 
that  of  Cohh  v.  Carpenter  (rf),  in  which  last  case 
Lord  Elknborough  held,  that  a  plaintiff  could 
only  recover  rent,  in  an  action  for  use  and  oc- 
cupation, from  the  time  when  he  first  had  the 
legal  estate,  although  he  might  have  had  the 
equitable  estate  long  before. 

[Richards,  Lord  Chief  Baron.  Hull  was,  at 
the  time  of  giving  up  the  land  to  Vaughan^  in 
point  of  equity,  rightfiilly  in  possession:  and  he 
was  entitled  to  the  possession,  having  been  let 
in  under  his  sub-contract  with  Bachj  who  had 
purchased  of  Vaughan.  Then  Vaughan  regained 
possession  by  taking  advantage  of  a  rumour 
which  was  not  founded  in  truth,  and  Hull  gave  it 
up  under  a  mistake  as  to  the  fact.  Such  a 
yielding  up  of  possession  ought  not  to  be  per- 
mitted to  affect  his  right] 

But  Hull  (it  was  urged)  had  neither  the  legal 
-  equitable  right  to  possession  of  the  premises. 


nor 

(«0  2  Campb.  N.  P,  C.  13. 
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one  of  which  would  he  certainly  necessary  to  sus-  "IBIB. 
tain  this  action,  and  it  was  said  by  the  Chief  Jus-  ^^^ 
tice,  in  delivering  judgment  in  Kirtland  v^Poun^ 
settf  that  ^  a  contract  cannot  arise  by  implication 
of  law  under  circumstances  the  occurrence  of 
which  neither  of  the  parties  ever  had  in  their  con- 
templation.' 

[UicnAKDSj  Chief  Baron.  Is  there  any  other 
case  ruling  that  a  person  who  has  the  equitable 
right  cannot  maintain  use  and  occupation  ?] 

Here  the  plaintiff  had  not,  during  the  defend* 
ant's  occupation,  even  an  equitable  title,  and  he 
could  not  have  compelled  Vaughan  to  convey  tb 
him.  There  was  then  a  condition  to  be  performed 
before  even  Bach  could  have  had  either  even  a 
legal  or  equitable  right  to  the  possession.  Until 
Bach  had  actually  paid  the  purchase-money  into 
the  Court  of  Chancery  under  the  order,  he*could 
not  confer  any  right. 

[Graham,  Baron.  When  the  money  was  in 
fact  paid,  he  then  had  a  right  which  related 
back  to  the  day  on  which  Jic  would  have  been 
rightfully  entitled  to  the  possession,  and  through 
him  to  Hull  his  sub-vendee. 

Lord  Chief  Baron.  A  court  of  equity  would 
merely  prevent  his  using  his  rights  of  ownership 
till  he  had  performed  his  part  of  the  contract;  but 
that  being  done,  his  contracts  would  be  binding  ab 
initioy  and  the  Court'would  riot  suffer  him  to  turn 

M  2  round 
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1818.      round  on  his  vendee,  and  say  that  he  had  no  right 
^■^J^     to  sell,  because  he  had  not  paid  the  purchase- 
»•         money,  and  therefore  he  should  not  complete  his 
contract.     A  court  of  equity  extends  its  protec- 
tion to  all  parties  who  have  equitable  rights. 3 

But,  it  was  submitted,  that,  with  a  view  to  this 
question  as  to  the  right  in  the  plaintiff  to  main- 
tain this  action  at  law,  there  was  no  case  where 
it  had  been  held  that  use  and  occupation  could  be 
maintained  by  one  who  had  not  a  present  right  to 
possession,  or  at  least  to  the  legal  estate,  as  was 
ruled  by  Lord  Ellenborough,  in  the  case  of  Cobb 
V.  Carpenter y  and  now,  in  the  present  case,  by 
the  learned  Judge  who  tried  this  cause. 

[Richards,  Chief  Baron.  It  has  frequently 
occurred  to  learned  Judges  at  nisi  prius^  that  the 
rules  of  courts  of  Equity  have  been  over-looked. 
Money  paid  into  Court,  is  in  Equity  considered 
as  paid  into  the  hands  of  the  party,  and  on  the 
suit  for  specific  performance  being  determin- 
ed in  favour  of  the  plaintiff,  the  defendant 
would  be  decreed  to  account  for  the  rents  and 
profits.] 

It  was  finally  pressed,  that  this  question  rested 
solely  on  the  existing  right  of  Hull^  independ- 
ently of  any  title  in  Bach  at  the  time  of  the  pre- 
sent occupation,  and  that  he  having  voluntarily 
surrendered  his  right  to  Vaughan  on  demand,  and 
having  afterwards  asked  his  permission  to  become 
his  tenant,  had  so  far  acknowledged  Vaughan's 

claim 
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claim  as  to  be  estopped  from  now  succeeding  in       I8I8 
this  action  against  him,  under  all  the  very  partis 
cular  circumstances  of  the  present  case. 

Dauncey^  Puller^  and  Campbell^  in  support  of  tm  Novembers 
the  rule,  urged,  that  as,  on  the  facts  in  evidence, 
it  was  quite  clear  that  Vaughan  had  received 
tlie  money  agreed  on  as  the  price  of  the  land  sold, 
he  at  least  could  have  no  right  to  the  land  during 
die  two  years  of  his  occupation,  and  rent  must  in 
the  mean  time  have  become  due  to  some  one.  He 
had  clearly  no  right  to  the  possession,  and  the 
person  at  that  time  entitled  to  the  rent  might 
maintain  use  and  occupation  as  soon  as  his  right 
should  be  afterwards  ascertained. 

On  the  point  of  objection  founded  on  the  ab- 
sence of  right  in  the  present  plaintiff  to  maintain , 
use  and  occupation,  they  contended,  that  al- 
though the  possession  was  given  up  by  him  on 
the  demand  of  defendant  as  matter  of  right,  yet 
as  that  demand  was  complied  with  voluntarily, 
and  on  the  ground  of  a  misrepresentation  by 
mea^s  of  which  the  plaintiff  had  been  deceived, 
in  such  a  case  the  law  would  raise  an  implied  as- 
sumpsit to  pay  rent  to  the  person  who  should 
be  entitled  during  the  defendant's  occupation  to 
the  right  of  pos$ession  of  the  premises,  agreeably 
to  the  two  first  counts  of  the  declaration*,  or 

otherwise 


*  The  declaration  consisted  of  twelve  counts;  the  first 
was  Indebiiahu  assufnpsii,  for  use  and  occupation,  at  the  re<^ 
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1818.       otherwise  a  party  in  the  situation  of  the  present 
^^"^"^     plaintiff  would  be  without  retaedy  in  analogous  • 
V.         cases,  which  would  be  a  manifest  imputation  on 
the  sufficiency  of  the  law. 

They  distinguished  the  present  case  from 
Hearn  and  TomlinSj  and  from  Kirtland  v«  Poun^ 
sett,  the  determination  in  the  former  ease  having 
been  founded  on  the  absence  of  benefit  to  the  oc- 
cupier, and  the  latter  being  a  case  where  a  ven- 
dor having  parted  with  a  house  on  receiving  the 
purchase-money,  was  held  to  have  had  an  equi- 
valent, in  the  use  of  the  money,  for  the  occupa- 
tion of  the  house. 

On  the  part  of  the  plaintiff  they  cited  the  case 
of  The  Dean  and  Chapter  of  Rochester  v. 
Pierce  {e)y  where  Lord  Ellenborough  held  that 
this  species  of  action  was  maintainable  for  use 
and  occupation  of  premises  by  permission  of  a 
plaintiff,  without  a  demise. 

Oh  the  whole,  they  submitted,  that  so  far  from 
the  present  form  of  action  being  applicable  only 
to  strict  rights,  it  was  peculiarly  adapted  to  cases 
like  the  present,  where  the  relative  situation  of 

quest  of  defendant^    by  permiMnim  and  jmjfenmee   of  tho 
plaintiffi 

2d.  In  consideration  that  plaintiff^  at  like  special  instance, 
&c.  had  before,  &c.  permitted  and  suffered  defendant  to  hold 
&c.  and  that  defendant,  by  such  permission,  had  held,  &ci 
nssumpsU  ^uanihim  meruit, 

(«)  1  Campb.  N.  P.  C.  466. 
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parties  might  not  be  kaown  at  die  time  of  the  cnc-      laie. 
cupation,  but  should  be  afterwards  fixed  by  the     ^*^J^ 
decision  of  a  court,  submitted  to  by  all  parties,    ^    *• 
otherwise  in  all  such  cases  a  party  might  derive  a 
benefit  from  his  own  misconduct  in  the  breach  of 
his  engagements*    And  they  urged  that  as  this 
case  stood  clear  of  adverse  authorities,  it  was 
therefore  open  to  a  decision  which  might  establish 
such  a  rule  of  law  in  similar  cases,  as  would  meet 
the  justice  of  such  demands  between  other  par^i^s 
who^  i^ight  he  so  circumstanced  in  future. 

RicHA&DS,  Chief  Baron.  I  am  happy  to  say, 
that  in  this  case,  which  is  certainly  one  of  pecu- 
liar circumstances,  the  Court  are  unanimously  of 
opinion  that  the  rule  should  be  made  absolute ; 
because  that  determinatioqi  is  agreeable  to  the 
obvious  justice  pf  the  case. 

(Stating  the  lacts).  Bach  beyond  all  doubt, 
both  in  equity  and  substance,  having  paid  into 
Court  his  purchase*money,  agreeably  to  the  term^ 
of  the  order  of  the  Court  of  Chancery,  became 
then  as  much  entitled  to  this  property  as  if  he 
had  been  tlie  owner  of  the  fee-simple  at  law.  He 
became  entitled  absolutely,  and  might  have  set-* 
tied,  devised,  or  sold  it.  He  had  in  point  of  fact 
sold  the  premises  in  question  to  Hut^  the  plaintiff. 
Hull  had  therefore  a  legal  title,  that  is,  such  £^ 
title  at  least  as  the  law  will  support.  He  took 
possession  under  his  agreement  for  the  purchase 
of  the  property,  and,  held  it  for  eight  years. 

•  M  4  [His 
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[His  Lordship  minutely  detailed  the  subsequent 
facts  reported,  observing  particularly  on  the  man- 
ner and  means  of  Vaughan  obtaining  possession 
from  the  plaintiff,  and  that  the  fact  of  the  Lord 
Chancellor  granting  the  injunction,  and  the  sub- 
sequent payment  of  the  purchase-money  into 
Court,  were  so  far  in  effect  affirmances  of  the 
contract.] 


At  that  time  (When  Vaughan  so  obtained  pos- 
session) nothing  had  been  determined  respecting 
the  suit  between  Bach  and  Vaughan^  yet  Hull^ 
on  the  faith  of  a  false  rumour,  delivers  up  posses- 
sion to  Vaughan.  Now,  without  saying  that  the 
possession  had  been  obtained  by  fraud,  it  is 
enough  that  it  was  in  fact  obtained  from  HuU^ 
and  with  his  consent,  who,  as  it  ultimately  turned 
out,  was  then  actually  entitled  to  it  himself.  If 
however  there  were  in  fact  no  misrepresentation 
originally  on  the  part  of  Vaughan^  his  subsequent 
silence  and  acquiescence  contributed  to  confirm  the 
mi$take  at  least.  Then  Hull  having  given  up  to 
Vaughan^  at  his  instance,  the  possession  to  which 
he  was  at  that  time  entitled,  shall  it  be  said  that 
Vaughan  is  not  compellable  to  account  to  Hull^ 
the  person  by  whose  permission  he  was  let  into 
the  possession,  for  the  use  and  occupation  of  the 
premises,  to  the  possession  of  which  he  alone  had 
a  right  ?  This  is  a  case  surely  as  strong  as  that  of 
vendor  and  vendee,  and  there  it  is  admitted,  that 
Ais  action  would  lie,  although  there  would  cer- 
jt^inly  be  no  tenancy  subsisting  in  that  case. 


In 
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In  the  case  of  Heam  v.  Tomlin^  which  was  cited  181«. 
for  the  defendant,  it  was  held  by  Lord  Kenyan^  ^"huix^ 
that  under  the  circumstances  in  evidence  there,  „  «'• 
use  and  occupation  could  not  be  maintained. 
That  determination  proceeded  entirely  on  the 
ground  of  the  defendant  having  been  induced  to 
make  a  contract  with  the  plaintiff  for  the  purchase 
of  a  term  in  the  wharf,  which  the  defendant  re- 
fused to  complete,  because  the  plaintiff  had  mis- 
represented the  quantity  of  the  term,  and  that 
having  improved  the  premises,  on  the  faith  of  the 
plaintiff's  statement  of  his  interest,  the  defendant 
had  sustained  injury  by  the  occupation,  and  there- 
fore, as  it  was  not  a  beneficial  occupation  (that  is, 
such  a  possession  as  would  entitle  the  plaintiff  to 
compensation),  and  as  the  defendant  would  never 
have  entered  on  the  premises  had  he  known  the 
fact  of  the  plaintiff's  interest,  in  respect  of  which 
the  plaintiff  had  misled  him,  his  Lordship  directed 
a  nonsuit.  Now,  from  reading  the  terms  of  that 
decision,  as  pronounced  by  so  great  a  Judge,  who 
never  threw  away  words,  the  plain  inference  is, 
that  had  the  occupation  been  advantageous  to  the 
occupier,  his  Lordship  would  have  considered  him 
liable  in  that  action,  although  it  is  quite  clear  that 
there  was  no  privity  between  the  parties  in  the 
character  of  landlord  and  tenant,  for  they  stood 
in  the  relationship  of  vendor  and  vendee.  Here 
there  was  no  contract,  but  there  was  a  permission 
on  one  side,  and  an  enjoyment  on  the  other. 

The  case  of  Kirtland  v.  Pounsett  applies  as 
Jittle  in  favour  of  the  defendant  [stating  that  case 

fully]. 
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i&ia      fully].    There  th^e  was  no  mistake  as  to  the  tx^ 
^'^y^     istence  of  the  contract,  but  the  contract  could 

HvUi 

V.  not  be  completed,  because  the  plaintiff  could  not 
make  a  titl^  and  the  opinion  of  the  Chief  Justice 
in  the  earlier  part  of  the  case,  who  puts  hypothe- 
tically  an  instance  somewhat  approaching  this, 
that  such  an  action  could  be  supported,  is  much 
in  favour  of  the  present  plaintiff. 

Notwithstanding,  therefore,  the  respect  we  all 
entertain  for  the  learned  Judge,  we  must  decide 
on  the  circumstances  of  the  case  as  now  brought 
before  us^  with  regard  to  the  real  ownership  of 
the  estate,  which  for  the  purposes  of  this  action 
was  with  Bach  and  Hull  all  the  time,  although 
the  legal  estate  was  in  neither  of  them.  I  am 
clearly  of  opinion,  that  the  rule  for  setting  aside 
the  nonsuit  which  has  been  obtained,  must  be 
made  absolute. 

Graham,  Baron.  Although  I  have  entertained 
considerable  doubts  on  this  question,  yet  on  the 
whole,  after  much  anxious  consideration,  the  opi- 
nion which  has  been  delivered  by  my  Lord  Chief 
Baron  has  my  entire  cotLCurrence# 

In  questions  which  have  reference  to  the  act  of 
parliament,  it  is  quite  clear  that  a  distinct  rela- 
tionship of  landlord  and  tenant  should  be  esta- 
blished ;  but  this  case  may  stand  on  principles  of 
common  law,  as  recognized  by  all  the  cases,  both 
old  and  new. 


It 
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It  is  not  necessary  in  this  species  of  action,  idie. 
that  the  proper  relation  of  landlord  and  tenant 
should  be  distinctly  made  out  between  the  parties^ 
because  the  action  is  calculated  in  form  to  meet 
cases  where  the  parties  do  not  bear  those  charac- 
ters, if  there  be  in  point  of  feet  an  ownership  on 
one  hand,  and  an  occupation  on  the  other:  and  it 
should  be  liberally  applied,  where  it  may  be  found 
to  be  a  party's  only  remedy.  My  difficulty  has. 
been  to  reconcile  that  rule  with  the  case  of  Kirt^ 
land  V.  Pounsett^  where  the  Chief  Justice  has  cer- 
tainly expressed  himself  very  strongly  against  the 
implication  of  an  assumpsit  wher«  it  was  not  in 
the  contemplation  of  the  parties. 

*  Although  in  raising  an  implied  assumpsit,  how- 
ever, we  may  or  may  not  be  doing  what  was  not 
in  the  contemplation  of  the  parties  ^t  the  mo- 
ment, that  should  not  be  the  only  consideration 
with  us  in  determining  whether  this  species  of  ac- 
tion can  be  maintained  or  not.  The  merits  of  the 
case  are,  that  Hull,  acting  under  a  mistake  at  the 
least,  delivers  up  possession  of  premises  the  right 
to  which  might  at  that  time  have  been  doubtful, 
wd  probably  even  thinking  that  VaughafCs  claim 
had  been  decided  in  his  favour,  still,  however, 
when  the  question  then  pending  was  ultimately 
determined,  ^nd  Vaughan  was  found  not  to  have 
been  entitled  to  the  possession,  he  became  ac- 
countable to  some  one  for  use  and  occupation.  He 
was  accountable  either  to  ^ach  or  Hfi//,  and  ac- 
cording to  my  apprehension  of  the  facts  of  this 
f^e,  I  think  that  he  was  acpoun table  to  Hull. 

As 


0. 

VAUOHAlf. 
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1818.  As  to  the  proposition  that  a  man  who  has  an 

^^  equitable  title  only,  cannot  be  sufficiently  en- 
titled to  maintain  use  and  occupation,  I  cannot 
find  any  thing  sound  in  it.  Baches  decree  gave 
Hull  an  estate  and  ownership  in  the  premises, 
vesting  from  the  time  when  he  first  agreed  to 
purcha$e,  and  his  title  related  back  to  that  time. 
If  Hully  as  soon  as  he  became  armed  with  such  a 
title  as  Bach  could  then  give  him,  had  brought 
ejectment  against  a  stranger  in  possession  I  think 
it  clear  that  he  would  have  been  entitled  to  reco* 
ver  against  any  one  from  the  date  of  his  agree- 
ment with  Back.  That  at  least  is  my  apprehen- 
sion of  the  case,  as  affecting  his  right.  There- 
fore I  am  clearly  of  opinion  that  this  rule  should 
be  made  absolute.  ' 

Wood,  Baron^  of  the  same  opinion.  The  short 
question  is,  whether,  under  the  circumstances  of 
this  case,  the  law  would  not  raise  an  implied  as- 
sumpsit on  the  .part  of  the  defendant,  that  he 
would  pay  the  plaintiff  a  quantum  meruit  for  use 
and  occupation  of  premises  to  the  possession  of 
which  the  plaintiff  during  the  time  of  such  oc- 
cupation had  such  a  right  as  under  the  circum- 
stances in  evidence  he  certainly  had  in  equity. 

.  [Stating  the  circumstances.]  Hull  was,  at  the 
time  of  his  giving  up  possession  to  Vaughan^  the 
equitable  owner  of  the  premises  in  question,  for 
notwithstanding  Vaughan  had  the  legal  estate, 
the  Chancellor,  on  the  facts  of  the  case,  restrained 
an  ejectment  which  had  been  brought  by  him. 

Hull 
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Hull  therefore  was,  to  all  intents  and  purposes^       1818. 
the  substantial  owner.  hcu. 


Vaughan  got  possession  by  the  effect  of  a  mis- 
representation of  the  state  of  things  as  between 
him  and  Bach.  Whether  there  was  fraud  in  that, 
or  merely  a  mistake,  it  makes  no  difference.  It 
was  in  fact  by  permission  of  Hull  that  he  was  let 
into  possession.  Then  the  contract  between 
Bach  and  Vaughan  was  at  length  discovered  not 
to  be  at  an  end,  but  to  be  still  in  force  against 
Vaughatij  and  he  accordingly  once  more  delivers 
up  possession  of  th^  land,  and  executes  the  pro- 
per conveyance.  Then  Hull  makes  this  demand 
for  use  and  occupation,  and  the  defendant  resists 
it  on  the  ground  that  there  was  no  agreement  bcr 
tween  him  and  the  plaintiff  to  hold  on  such  terms 
as  would  entitle  him  to  maintain  this  action. 
Will  the  law  permit  such  a  defence  ?  Certainly 
not;  for  it  implies  in  such  a  case  a  tacit  promise 
that  he  will  satisfy  the  plaintiff  for  the  use  and 
occupation  had.  The  form  of  the  declaration  in 
this  case  is  material,  and  as  this  has  been  drawn, 
laying  the  holding  by  permission  and  sufferance, 
it  is  sufficient  to  meet  the  facts  in  proof  in  the 
present  instance,  and  to  maintain  the  action 
which  has  been  properly  founded  on  these  cir-. 
cumstances. 

The  sufferance  is  alleged,  and  it  is  proved. 
He  was  suffered  to  take  possession  in  conse- 
quence of  a  mistake  certainly,   but  when  that 

mistake 


.Vaoohah. 
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mistake  is  discovered,  the  defendant  must  do  the 
plainti£P  justice* 

Garbow,  Banm^  expressed  his  entire  concur- 
rence,  founded  on  the  reasons  already  given. 


Per  Curiam. 


Rule  absolute. 


^thNavanber. 


The  King  v.  Barry- 
^  Demurrer^ 

oCIRE  FACIAS  on  the  usual  warehousing  bond 
to  the  Crown,  dated  ist  January ^  1810.  The 
bond  recited,  that  the  defendant,  in  pursuance 
year,  or  pay  of  the  act  of  parliament,  intended  to  lodge  and 
the  end  of  the  sccure  under  the  joint  locks  of  the  Crown  and 
the  merchant^  in  a  warehouse  within  the  premises 
belonging  to  the  London  Dock  Company^  without 
payment,  at  the  time  of  the  first  entry  of  such 
goods,  wares,  and  merchandize,  of  the  duties  of 
Excise  due  on  the  importation  thereof.      The 


Plea  to  tent 
faeioM  on  bend 
conditioned  to 
take  oot  the 
bonded  goods 
«c7t<*tiitfae 


year  — that 
the  defendant 
Aod  paid  and 
did  pay  the 
dnties  aaMP«r- 
f  i^r  to  the  le- 
9»ramlejfhet 
^thewriiuig 

RepUcationy 

that  the  goods  condition  was,  that  if  the  oblieors  should  pay  the 

werenottaken  '  ®  U 

ont^tiie      duties  oi  Excise  charged  or  chargeable  on  socn 

within  the  gOods, 

year,  and  that  ^^ 

the  dutieswere  not  paid  oi  the  end  of  the  year :  Rejoinder,  that  the  dnties  were  f^ 
tifUr  thecnd  of  the  year,  and  before  the  issuing  of  the  scire  facUu  — >  the  rejoinder  !■«*" 
bad  on  demarier. 


Barrt. 
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goods,  &C.   to  be  taken  or  delivered  out  of  any      ibis. 
such  warehouse  in  which  the  same  should  have    .^^  j^^^ 
been  lodged  or  deposited  under  the  said  act,  for      ^••^ 
home  consumption ;  and  in  case  the  same  should 
not  be  taken  or  delivered  out  of  such  warehouse 
as  aforesaid,  for  home  consumption,  on  payment 
of  the  duties,  or  for  exportation,  mthin  one  year^ 
from  and  after  the  day  of  the  date  of  the  bond : 
if  the  said  obligors  should,  at  the  end  of  the  said 
year,  pay  all  and  every  the  duties  charged  and 
chargeable  on  the  said  goods,  wares,  and  mer- 
chandize, respectively,  together  with  all  charges 
that  might  be  incurred  by  the  officers  of  Excise, 
for  or  in  respect  of  such  goods,  wares,  and  mer<- 
chandize  respectively,  the  obligation  to  be  void. 

The  defendant  pleaded,  that  he  had  paid,  and 
did  pay,  all  and  every  the  duties  of  the  Excise 
charged  or  chargeable  on  the  said  goods,  wares, 
and  merchandize,  in  the  said  writing  obligatory 
mentioned,  answering  td  the  tenor  and  effect  of 
ike  writing  obligatory  of  him  the  said  defendant, 
together  with  all  charges  that  were  incurred  by 
the  officers  of  Excise,  for  or  in  respect  of  the  said 
goods,  &c» 

Replication,  that  certain  duties  of  Excise 
amounting  to  531/.  Ss.  of  right  due  on  the  im* 
portation  of  the  said  goods,  &c.  were  on  the  im- 
*  portation  of  the  said  goods,  and  before  the  majc- 
lag  of  the  said  bond  or  yrriting  obligatory,  to  wit, 
on  the  said  1st  day  of  January,  181D,  at,  &c. 

chargeable 
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1818.  chargeable  and  charged  on  the  said  goods,  See. 
■me  KixG  ^y  virtue  of  the  statutes  in  that  case  made  and 
«•  provided,--* averring  the  warehousing  and  bonding 
on  the  s^d  Ist  JantMfy^  without  payment,  at  the 
time  of  the  first  entry  of  the  said  goods,  of  the 
duties  of  Excise  due  on  the  importation  thereof. 
The  replication  then  alleged,  that  the  same  goods, 
wares,  ;and  merchandize,  were  not,  within  one 
year  from  and  after  the  day  of  the  date  of  the 
said  bond  or  writing  obligatory,Vtaken  or  delivered 
out  of  the  warehouse  in  which  the  same  were  so 
lodged.— Breach,  that  the  obligors  did  not,  at  the 
,  end  of  the  year^  from  the  day  of  the  date  of  the  said 
bond  or  writing  obligatory,  pay  all  and  every  the 
said  last*mentioned  duties  so  charged  and  charge- 
able as  aforesaid,  according  to  the  form  and  effect 
of  the  said  condition  of  the  said  bond  or  writing 
obligatory  in  the  said  writ  of  scire  facias  men- 
tioned* 

Rejoinder,  that  the  defendant,  after  the  end 
of  the  year  J  from  the  day  of  the  date  of  the  said 
writing  obligatoiy,  and  before  the  issuing  of  the 
said  writ  of  scire  facias^  to  wit,  on  the  1st  day 
o{  May,  1816,  did  pay  all  and  every  the  said 
duties  in  the  said  replication  mentioned,  so 
charged  and  chargeable,,  as  in  the  said  replication 
mentioned. 

Demurrer,  for. that  the  s^id Thomas Barry^  in 
and  by  his  said  plea  so  by  him  pleaded  by  way 
of  rejoinder,  attempts  to  set  up,  and  jreliea  on  an- 
other 
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bther  and  different  defence  than  that  by  him  set.      1818. 
up  in  his  plea  by  him  above  pleaded  in  baB,  and     !^^^^ 
hath  departed  from  the  said  defence  so  by  him  «•  ' 

set  up  in  the  said  last-mentioned  plea ;  and  that 
the  said  plea  of  the  said  Thomas  Barrjj^  so  by 
him  above  pleaded  by  way  of  rejoinder,  contains 
no  answer  to  the  said  plea  by  the  said  Attorney 
General  on  behalf  of  his  said  Majesty,  above 
pleaded  by  way  of  reply,  and  neither  denies  nor 
confesses,  and  avoids  the  same ;  and  that  the  said 
plea,  so  pleaded  by  way  of  rejoinder,  is  evasive, 
and  tends  to  put  in  issue  a  thing  wholly  immate- 
rial, and  is  in  other  respects  uncertain,  insufficient, 
and  informal,  ikc.-*-Joinder. 

Walton^  in  support  of  the  •  demurrer,  having 
observed,  that  the  object  of  the  act  was  to  relieve 
the  merchant  from  the  necessity  of  paying  the 
duties  on  the  first  entry,  and  to  give  him  a  year 
to  pay  those  duties,  submitted,  that  by  the  terms 
of  the  bond,  if  he  did  not  take  out  the  goods, 
either  for  home  consumption  or  exportation, 
within  the  year,  he  was>  at  the  end  of  the  year, 
to  pay  the  duties.  He  contended,  that  either  the 
first  plea  was,  that  the  defendant  did  pay  the 
duties  at  the  end  of  the  year,  or  that  if  it  did  not 
amount  to  that,  it  was  bad :  and  that  if  the  first 
plea  was  in  effect  an  averment  that  he  had  paid 
at  the  end  of  the  year,  his  second  plea  was  a 
departure,  or  if  not,  that  it  was  still  bad  —  that 
if  this  rejoinder  were  good,  the  whole  object  of 
the  acft  would  be  defeated,  as  a  party  might  not 
take  out  his  bonded  goods  for  any  number  of  years 

VOL.  VI.  N'  after 
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1810.      aftet  hs^ving  given  bond ;  and  if  the  duties  should 

i^^^Q    be  paid  at  any  length  of  time  afterwards,  he  wouJ4 

j^/^\      save  the  forfeitui^e  of  the  obligation— but  that 

in  effect  the  plea  of  payment  after  the  end  of  the 

year  wa3  a  confession  of  the  breach  assigned. 

Brougham^  for  the  plea,  contended,  that  the 
rejoinder  was  not  a  departufe  from  the  plea^  be-' 
cause  they  both  amounted  to  payment^  and  pay- 
ment of  the  duties  wa3  all  that  could  be  required 
of  the  defendant,  and  that  had  been  pleaded  as 
answering  to  the  tenpr  and  effect  of  the  writing 
obligatory.  The  whole  year's  duties  are  to  be 
paid,  but  of  course  not  till  after  the  year.  There 
must  be  a  complete  expiration  of  the  year;  and 
therefore  payment  at  the  end  of  the  year  must 
mean  after  the  year  has  expired,  if  but  for  an  in- 
atant«  The  terms  of  the  condition  must  be  taken 
to  mean  that  payment  must  be  made  w;ithin  a» 
reasonable  time  after,  the  end  of  the  year. 

The  Court  were  of  opinion  that  the  pleas  were 
Insuf^cient,  an4  therefore  gave. 

Judgment  for  the  Crown. 


Do£. 
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Doe,    on    the   several    and   joint    Demises    of      isie. 
Richard  Elsmore,  and  Betty  his  Wife,  and     ^ 
John  Hale,  and  Haxnah  his  Wife,*  mkNorember. 

V. 

Coleman  and  Others. 
This  ejectment  came  on  to  be  tried  at  the  Sum^\Adevw  to 

•  ^  1     /•         ^^     T^  /f.H.  for  life; 

mer  assizes  1816,  aXGloucesterf  before  Mr.  Baron  and  from  and 
Richards^  when    a  verdict  was  found  for  the  cease,  to  sncit 
plaintins,  subject  to  the  opinion  of  this  Court,  drenof'hcr 
upon  the  following  case :  —  shau  be  viling 

at  her  decease; 
and  in  case  she 

IVilliam  Browne,  of  Long fwpe,  in  the  county  I«d!  child "r 
of  Gloucester,  being  seised  in  fee  of  the  premises  a^hel^el!^* 
in  question,  by  his  will,  dated  iGth  Januarif,  1754,  oJ  chudril!^'* ' 
and  duly  executed  to  pass  real  estates,  devised  as  d^J^^Sre'iie** 
follows:  —  "Then  I  give,  devise,  and  bequeath,  Jb^ji®^tug^j|,e' 
unto  Susannah  Fowle,  all  that  my  freehold  mes-  wor«gesof 

•^  eighteen  years, 

suage  or  tenement,  &c,  &c.  To  hold  the  said  mes-  or  he  married,- 

,  ,  dcviBC  over  to 

suage,  landsj  and  premises,  unto  the  sdid  Susannah  a  stranger  in 
Fowle  and  her  assigns,  for  and  during  the  term  of  giveTo  the 
her  natural  life,  she  paying  yearly,  put  of  the  irho  should 
same,  unto  her  said  daughter  Hannah  Harding^  SJSIrriree 
the  sum  of  six  pounds,  the  same  to  be  paid  into  wufltlnding 
her  hands,  for  her  own  separate  use  and  benefrt,  iJjJds*?f"Sh^ 
at  four  quarterly  payments,   by  even  and  equal  deJUw/"^* 
portions,  that  is  to  say,  at  Lady-day,  Midsummer,    Afinesw^ 

the  husband  of 
0neof  the  daoghters  of  H.H.  to  the  husband  of  another  of  her  danfi^hters,  to  the  use  of 
the  hnsband  of  the  former,  in  pursuance  of  a  feoifmeut,'  >vith  livery  of  Keisio  indorsed,  is 
iK^  of  itself  a  bar  by  estoppel  to  a  recovery  of  the  premises  by  the  other  daughter  of 
If.lf.'ui  an  action  of  ejectment  against  persons  claiming  under  the  conosec, 

N  •  2 
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1818.  Michaelmas,  and  Christmas j  the  first  payment  to 
Dob  ^^  made  upon  such  of  the  said  days  as  shall  next 
coLBMAw  h^PP^^  ^fter  my  decease.  And  from  and  after  the 
and  othen.  deccasc  of  the  said  Susannah  Fowle,  then  I  give, 
devise,  and  bequeath,  the  same  messuages,  lands, 
and  premises,  with  the  appurtenances,  unto  the 
said  Hannah  Harding  and  her  assigns,  for  and 
during  the  term  of  her  natural  life.  And  from 
and  after  her  decease,  I  give  and  bequeath  the 
same  messuages,  &c.  to  such  child  or  children, 
whether  male  or  female,  as  shall  be  bom  of  the 
body  of  the  said  Hannah  Harding,  and  which  shall 
be  living  at  the  time  of  her  decease,  if  but  one,  to 
him  or  her  alone,  if  more  than  one,  to  be  equally- 
divided  between  them,  share  and  share  alike;  but 
my  will  and  desire  is,  and  I  do  hereby  order  and 
direct,  that  neither  the  said  John  Harding,  nor 
any  other  husband  that  the  said  Hannah  Harding 
shall  hereafter  be  married  to,  and  which  shall  be 
living  at  the  time  of  her  decease,  shall  not,  from 
that  time,  have,  receive,  take,  claim,  challenge, 
or  demand,  any  rent,  profits,  privileges,  or  ad- 
vantage, out  of  or  from  all  or  any  of  the  mes- 
suages, lands,  and  premises,  before  mentioned, 
but  the  same  shall  be  immediately  applied  for  the 
use,  benefit,  and  maintenance,  of  sucfi  child  or 
children  as  aforesaid.  And  in  case  the  said 
Hannah  Harding  shall  have  no  chfld  or  children 
living  at  the  time  of  her  decease,  or  such  child  or 
children  shall  happen  to  dk  before  he,  she,  or 
they  shall  attaiif  the  age  or  ages  of  eighteen 
years,  or  be  married^-  then,  and  in  such  case,  I 
^  •  give,  devise,  and  bequeath,  the  said  messuages, 

^>  l^nds. 
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lands,  and  premises,  before  mentioned,  with  the  1818. 

appurtenances  thereto  belonging,  to  John  WilsCy  j^^^ 

of  the  parish  of  Huntley^  in  the  said  county  of  ^^ 

Gloucester^    and  to  his    heirs    and    assigns    for  «ndothew. 
ever." 

Hannah  Harding^  the  second  devisee  in  the 
above  will,  survived  her  mother  Susannah  Fowle^ 
the  first  devisee,  and  entered  into  possession  of 
the  premises  so  devised  to  her  as  aforesaid.  By 
her  first  husband  John  Harding^  whom  she  sur- 
vived, she  had  the  several  children  stated  in  the 
following  pedigree,  who  died  as  therein  stated; 
and  after  his  death,  she  married  one  Chapman^ 
her  second  husband. 


^  S 
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The  above-mentioned  Hannah  Hcfrding  had  I8I8. 
only  one  child  who  survived  her,  viz.  Hannah^  ^^^ 
man-ied  to  one  Joseph  Hughes^  by  whom  she  ^^^^^^^ 
had  a  daughter  and  only  child,  who  died  when  ind  oihen. 
she  was  three  days  old.  Upon  the  death  of  Han- 
nah Harding f  then  Mrs.  Chapman^  the  mother  o^ 
Hannah  hughes^  she  and  her  husband  Hughes 
took  possession  of  the  premises,  and  received  the 
rents  till  her  death,  which  happened  on  thie  8th 
of  Af arch  J  1796;  and  after  her  death,  Hughes,  by 
indenture  of  feoffment,  of  the  l6th  of  Jw/ie,  I8O6, 
whereon  livery  of  seisin  was  duly  made  for  the 
consideration  of  10^.,  conveyed  the  premises  to 
Richard  Elsmorey  one  of  the  lessors  of  the  plain- 
tiflF,  and  his  heirs,  but  to  and  for  the  only  proper 
use  and  behoof  of  Joseph  Hughes  in  fee.  By 
this  deed,  Hughes  covenanted  to  levy  a  fine 
isur  cognizance  de  droit  come  ceo^  &c.  with  pro- 
clamations unto  the  said  Elsmore,  and  his  heirs, 
OS  of  the  then  Trinity  term,  which,  when  levied, 
wa^  declaVed  to  be  to  the  use  of  Hughes  in 
fee. 

That  fine  was  afterwards  in  that  term  levied  by 
Hughes  pursuant  to  the  covenant.  Hughes  con-» 
tintied  in  possession  of  the  premises  until  ^pril 
1812,  whfen,  by  indentures  of  lease  and  release, 
he  sold  and  conveyed  then>  to  the  defendant 
Coleman^  who,  by  himself  or  his  tenant,  has  ever 
since  retained  the  possession; 

Joseph  Hughes  died  about  six  months  before 
the  trial,  upon  which  an  entry  to  avoid  the  fine 

N  4  ^va^ 
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1818.  was  made  by  the  lessors  of  the  plaintiff,  who 
afterwards,  in  right  of  their  respective  wives, 
(Mrs.  Elsmore  being  the  daughter  of  Betsy  Hard-^ 
ingy  who  was  the  daughter  of  Hannah  Harding, 
the  devisee  for  life,  and  who  married  Thomas 
Fennel;  and  Mrs.  Haicy  being  the  daughter  of 
Sukey  Harding,  also  the  daughter  of  the  dhove^ 
mentioned  Hannah  Hai'dingy  who  married TTrowia^ 
Goody)  brought  this  ejectment,  which  was  defends 
ed  by  John  Coleman  for  himself,  and  the  other 
defendants  his  tenants. 

The  question  for  the  opinion  of  the  Court,  was, 
whether  the  plaintiffs  were  entitled  to*  recover? 
If  they  were,  the  verdipt  to  stand :  if  not,  a  non-r^ 
suit  to  be  entered. 

Puller,  for  the  lessors  of  the  plaintiff,  sub- 
mitted, that  in  this  case  the  question  would  be, 
whether  the  children  of  Hannah  Harding  took 
an  estate  for  life  only,  under  the  will  (as  the 
defendants  would  contend),  or  whether,  as  the 
lessors  of  the  plaintiff  contend,  they  took  an 
estate  in  fee^  Th^t  tjiey  did  so  take  in  fee,  under 
the  circumstances  of  this  casp,  l)e  insisted,  was 
clear,  from  the  doctrine  deducible  from  the  class 
of  cases  (from  Purefoy  y.  Rogers  (a),  dow^n  to 
Marshall  v.  Hill  (b)^)  establishing  that  where 
an  estate  is  ^mitcd  by  will  tp  a  child  of  a. 
prior  devisee  for  liffe,  when  he  (the  child)  attain 
fi   pertajin    age,  with  a  devise    over  in  fee,    he 

(a)  2  Saund.  388.  (b)  2  Maole  &  Sel.  608. 

takes 
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takes  an  absolute  fee  on  his  attaining  that  age*. 
The  latter  words  in  this  will,   giving  the  estate 
over  to  the  children  of  the  tenant  for  life,   on 
their  attaining  the  age  of  eighteen,  or  marrying, 
therefore  .operate  to  enlarge  the  former  interest 
created  by  the  preceding  words  of   tlie  devise: 
otherwise  the  words  *  which  shall  be  living  at  the 
time  of  her  decease,*  could  have  no  effect.    And 
he  cited  Frogmorton^  d.  Bramston  v.  Holyday  (c), 
Mwrcy  d.  Fagge  v.  Heasemdn  (rf),   Robinson  v. 
Grey  and  others  (e),   2>oc?,  d.  IVrigkt  v.  Cun- 
dall  (f)^   and  Toovey  v,  Bassett  (g)^   on   all  of 
which  he  commented  in  illustration  of  the  posi- 
tion contended  for  in  the  present  argument,   as 
founded  on  those  cases ;  and  in  all  of  which  it 
was  held,  that  the  devisee,  on  attaining  the  ap- 
pointed age,  took  a  vested  indefeasible  remainder 
in  fee,  tfie  devise  over  of  the  fee  indicating  the 
intention  to  give  an  estate  of  inheritance ;  for  that 
the  rule  is,  that  a  gift  of  a  fee,  on  failure  of  a  con- 
dition, implies  that  a  fee  was  to  be  taken  by  the 
conditional  devisee.    And  he  contended,  that  it 
did^noTcreate  any  distinction  in  the  fundamental 
case  of  Purefoy  v.  Rogers^   that  the  devise  over 
was  to  the  testator's  heir  at  law^  and  (as  Lord 
ElUnborough  noticed  in  Toov^y.  Bassett)   that 
distinction  did  not  exist  in  Frogmorton  v.  Holy^ 
day  or  Doe  y.  Cundall. 


1B18. 


(c)  3  Bnrr.  1618.— Doe,  d. 
Wright  T.  ChUd,  1 N.  R.  336. 

(d)  WUles.  138. 


(e)  0  East  1. 
(/)  9  East.  400. 
ig)  10  East.  4ep, 


A  second 
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M18.  A  second  point,  which  it  wai^  anticipated  would 

P^,       be  made  by  the  defendant^  was,  ^^tKUmore  and 

CouHAN     ^^^  ^^^  ^^^^  barred  by  estoppel  of  the  fine  which 

.andotiien.    had  jbeen  levied  hy  Hughes;,  but  it  was  submitted, 

that  in  this  case,  a  fine  levied  was  not  a  bar  \Vhere 

claim    and    entry  bad    been   made   within    six 

months. 

Taunton^  JV.  E.  for  the  defendants,  contended, 
that.the  children  of  Hannah  Harding  took  only  an 
pstate  for  life:  or  that  if  they  took  a  larger  estate, 
still  the  lessors  of  the  plaintiff  were  barred  under 
the  circumstances  of  this  case,  (or  at  least  that 
only  one  of  them  would  bo  entitled  to  recover,)  in 
/consequence  of  the  operation  of  the  fine ;  for  th^ 
fine  having  been  levied  by  Hughes^  who  wa$ 
tenant  by  the  curtesy  and  not  a  stranger,  to 
Eismore,  who  accepted  the  livery  of  seisin,  and 
was  therefore  privy  ta  the  trtlp,  he  and  his  wife 
^ere  estopped.  Sa  that  even  if  Hannah  Harding 
took  a  fe^  simple,  and  if  judgment  should  there- 
fore be  entered  for  the  lessors  of  1*c  plw^tiff,  it 
could  pnly  be  for  Ha46  and  his  wife,  and'  for  a' 
moiety  of  the  estatps  in  disputCt 

On  the  gtaieraj  question  of  whether  Hannah 
Harding  took  a  foe,  he  contended  that  the  pre- 
sent case  was  ipaterially  and  essentially  distin- 
guishable, in  many  decisive  respects,  from  all 
those  which  had  been  cited  in  favor  of  the  pro- 
positions put  in  argument  in  support  of  the 
affirmative,  on  behalf  of  the  lessors  of  the 
plaintiff. 

la 


UlCHA^LMAB   T£RU|  59  GfO.  III.  IBf 

In  Purefojf  v.*  Rogers^  thp  principal  of  those      l^i^ 
cases  on  which  the  subsequent  determinations       po,  ^ 
have  proceeded,  the  Court  did  not  determine  the    colbmam 
pointy  and  the  authority  of  that  case  rests  wholly    ^ 
on  the  dictum  of  the  reporter,  appended  by  note 
at  the  end.    The  case  itself,  however,  is  quite 
different  from  tliis.     In  that  case,  the  heir  at  law 
of  the  devisor  haid  levied  a  fine  to  the  use  of  an 
after  husban4  ^^  ^^^  testator's  widow,  to  whom 
he  had  given  hi§  estate  for  life,  with  remainder 
over  to  her  son  (if  ^he  should  have  one  who 
should  attain  the  age  of  twenty-one)  and  his 
Ueirs,  before  any  such  son  was  born,  which  wa$ 
helil  to  have  destroyed  the  particular  estate  pf 
the  wife,  and,  by  consequence,  the  contingency 
depending  on  it :  and  there  too  the  remainder  wasf 
Ijumited  to  the  right  heirs  of  the  deyison 

JnFrogmarton  y.  Holy  day  ^  there  was  a  charge' 
of  a  legacy  of  50L  on  the  devised  property,  and 
that  was  taken  into  consideration  in  the  deter*- 
inination  of  that  cajse ;  and  although,  in  Collier's 
case  (h)f  (which  was  cited  for  that  point),  it  was 
held,  that  such  a  charge  doe^  not  give  a  fee, 
Mr.  Justice  fFilmot  got  over  that  difficulty,  by 
observing,  that  there  were  other  clauses  in  the 
will  befpre  the  Coivt,  wbick  took  it  out  of  the 
diatinctioa  of  that  case.  The  decision  there  did 
not  therefore  turn  solely  on  the  words  of  the 
devise.  In  Doe  y.Cundall^  the  judgment  of  the 
Court  proceeded  on  there  being  words  iu  the  will 

(h)  6  Ce*  10. 

indicating 
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indicating  an  intention  on  the  part  of  the  testator 
to  make  such  a  devise  as  the  Court,  by  their  de- 
cision, gave  effect  to.  Amongst  other  indicatory 
clauses,  there  was  one,  providing,  that  *  if  either 
of  the  devisees  died  before  twenty-one,  the  survivor 
should  be  heir  to  the  party  so  dying,'  importing 
plainly  that  the  inheritance  was  contemplated. 
So  also  in  Toovey  v.  Basseity  there  were  woi-ds  in 
the  will  on  which  the  Court  might  have  decided 
that  the  party  took  an  estate  of  inheritance. 

In  the  case  of  MoorCy  d.  Fagge  v.  Heaseman, 
as  far  as  this  point  is  supposed  to  have  been  de- 
cided there,  it  might  be  a  sufl[icient  answer  to  say, 
that  under  the  circumstances  of  that  case,  this 
question,  as  arising  on  the  present  facts,  could 
not  then  have  been  before  the  Court.  The  question 
there  depended  on  what  estate  Susannah  Fagge 
would  have  taken  under  the  devise,  and  that  was 
clearly  an  estate  of  inheritance;  and  they  ad* 
judged  that  therefore  the  two  sisters  took  a  fee ; 
nor  was  it  at  all  necessary  to  that  decision  to 
pray  in  aid  the  devise  over.  The  distinction 
arises  qut  of  the  different  circumstances  and  facts 
of  the  two  cases. 


The  case  of  Robinson  v*  Gret/  is  still  more 
beside  tlie  present  point  There  the  words,  be- 
sides other  very  strong  expressions  of  the  tes- 
tator's intention,  were,  *  if  all  my  said  daughters 
shall  happen  to  die  without  leaving  any  issue,* 
words  certainly  of  very  much  stronger  import 

than, 
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than,   dying   before  attaining  a  certain  age,    or      .181». 
marrying.  "^"^ 

r. 
Coleman 

The  case  of  Marshall  v.  Hill  will,  on  invcstiga-  *nd  otben. 
tion,  be  found  to  be  in  favor  of  the  defendant's 
cdse,  for  there  the  Court,  (most  of  the  cases  now 
cited  for  the  lessors  of  the  plaintiff  having  been 
brought,  before  them,)  must  have  considered,  that 
where  there  yas  a  devise  of  a  remainder  gene«^ 
rally  to  a  devisee,  when  he  should  attain  twenty- 
one,  and  a  remainder  over,  it  did  not  necessarily 
give  a  fee,  otherwise  there  would  have  been  no 
necessity  for  reconciling  the  distinction  taken,  in 
that  case,  on  the  words  of  the  limitation,  that  if  the 
particular  tenant  *  should  die,  leaving  issue,'  being 
of  a  different  meaning  and  effect  from  merely 
<  having  had  issue,'  and  it  was  said  that  the  Cpurt 
ought  to  Iqok  to  all  the  circumstances  oi  the  case, 
and  that  case  was  accordingly  not  decided  on  the 
fact  of  the  dying  of  the  children  before  twenty- 
one.  With  that  view,  the  certificate  guards  the 
opinion  of  the  Court,  by  adverting  to  '  the  events 
which  had  happened '  in  the  cascj  with  regard  to 
the  limitation  being  qualified  by  the  contingency  , 
of  the  particular  tenant  dying  without  issue.  ' 

It  was  admitted,  that  in  most  of  the  cases,  die 
obvious  leaning  of  the  Courts  was  to  the  con- 
struction of  similar  words  of  devise  giving  a  fee, 
but  it  was  much  pressed  and  relied  on,  that  in  all 
the  cajses,  the  words  were  much  stronger,  and 
more  indicative  of  such  an  intention  in  the  de- 
visor, as  the  Courts,  by  their  determination,  gave 

effect 


1818.      effect  to }  whereas  there  had  been  no  case  sd  de- 
^'t^^^     cided,  whete  the  limitation  was  in  the  words  of 

Dae  ^      ' 

^  V.  this  devise  only,  and  stood  so  naked  of  other  lan- 
aii<l  Others,  guage  or  circuHistance  as  this  devising  clause. 
And  here,  therefore,  it  was  submitted,  it  Avould  be 
going  very  far  to  say,  that  a  devise,  so  destitute  of 
words  of  limitation,  should  be  so  construed  as  to 
give  the  devisee  a  fee  simple,  to  the  prejudice  df 
him  in  remainderj  and  the  heirs  at  law  of  the  tes- 
tator, who  cannot  be  disinherited  by  any  implica- 
tion founded  on  a  devise,  without  words  of  limita- 
tion of  the  inheritance. 

Having  thus  noticed  the  distinctions  said  to 
exist  betweeiPthe  present  case,  and  those  cited 
for  the  lessors  of  the  plaintiff,  the  Counsel  for 
the  defendants  then  cited,  on  their  part,  the  case 
of  Fowler  y.  Blackwell  and  Another  (f),  as  pre- 
cisely in  point.  In  that  case,  the  testator  devised, 
in  these  words :— ••"  I  give  to  my  wife  Jane  all  my 
freehold  lands  in  Canenden^'  &c.  (the  lands  in 
question).  "  I  give  to  my  son  George  my  free- 
hold lands  in  Canendeny  after  my  wife's  decease : 
and  if  it  shall  happen  that  my  son  George  should 
die  before  he  attain  the  age  of  twenty-one  years, 
then  the  said  lands  shall  descend  to  my  son 
Richard  and  his  heirs  for  ever."  Richard  was 
the  testator's  eldest  son  and  heir,  and  George  was 
his  younger  son  by  a  second  wife.  George  at- 
tained twenty-one,  and  devised  to  his  sister,  the 
wife  of  the  defendant,  and  her  heirs,  and  after- 

(t)  1  Com.  Rep.  358.  Ca.  177- 
""  wards 
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wards  died,  in  the  life-time  of  his  mother.    The      MM. 
lessor  of  the  plaintiff  claimed  under  Richard^  and     ^"^^^ 
whether  George  had  any  estate  in  fee,  or  fod  liffe^    cowmaii 
was  referred  to  Mr.  Justice  JEJyre,  who,  in  direct    «nd  otbcn. 
opposition  to  this  dictum  of  Saunders,  which  was 
cited  to  him  on  that  occasion,  determined  that 
George  did  not  take  a  fee ;  because  tliere  was  no 
limitation  to  the  heirs  of  George,  holding  that  no 
one  may  take  against  the  heir  without  an  express 
devise,  and  therefore  judgment  was  given  for  the 
plaintiff  in  the  action  of  ejectment  which  had 
been  brought. 

He  conteiuted>  therefore,  that  in  this  case,  the 
children  of  Hannah  Harding  did  not  take  a  fee 
for  want  of  words  of  inheritance  in  the  limita* 
tioUt 

On  the  other  point  — *  that  Elsmore  and  his 
wife  in  all  events  were  barred  by  the  fine  work* 
ing  an  estoppel,— ^ it  was  contended  that  they  at 
least  could  not  set  up  any  claim  against  the  fine 
levied  by  Hughes^  pursuant  to  the  covenant  into 
which  he  had  entered  by  the  deed  of  feoffment 
whereby  he  aqcepted  a  tortious  fee, 

[The  Court  suggested,  that  it  did  not  sufiici-' 
ently  appear  that  Elsmore  was  a  party  to  the  ex-* 
tent  contended  for,  and.  that  if  he  were  npt  it 
would  be  too  much  to  say,  that  a.  remainder-man 
might,  be  so  got  rid  of] 

It 
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^^          It  was  then  urged,  that  the  livery  of  seisin  iit- 
DoR        dorsed  made  Elsmore  a  party,  or  at  least  privy  to 


«• 


CoutMAif  tile  fine,  and  he  was  therefore  the  conusee,  and 
had  acknowledged  the  fee  to  be  in  Hughes^  which 
would  be  an  estoppel,  even  tiiough  the  remainder 
were  contingent:  Shep.  Touchstone  1  A.  c.  Q74.  1  Inst. 
252  a.  Vick  v.  Edwards  (a),  JVeale  v.  Lower  (A), 
and  it  makes  no  difference  whether  he  were  co- 
nusor or  conusee.  If  tenant  for  life  levy  a  fine  to 
tenant  for  life  in  remainder,  it  works  a  forfeiture 
of  both  estates :  Smithe  v.  Abell  (c),  and  Margaret 
Podger\  cafic  (d).  If  therefore  it  should  be  de- 
termined, that  on  the  authority  of  the  class  of 
cases  cited  for  the  lessors  of  the  plaintiff,  Hannah 
Hughes  took  an  estate  in  fee-simple,  yet  the 
lessors  of  the  plaintiff  can  only  recover  the  moiety 
of  the  premises  demised  in  right  of  Hale  and  his 
wife. 

Pulltr  in  reply  contended,  that  the  fine  so 
levied  was  no  bar  even  to  Elsmore  under  the  cir- 
cumstances, and  certainly  not  as  to  his  wife  who 
knew  nothing  of  it,  if  her  husband  did,  which  did 
not  appear  from  any  of  the  facts  of  the  case, 
but  whether  he  be  considered  as  her  husband  or 
a  stranger  she  could  not  be  bound,  and  she  is  in 
point  of  fact  the  real  lessor  of  the  plaintiff. 

On  the  other  parfeof  the  case  lie  relied  on  the 
fbhner  i^rgunrtfents,  deriyltig  the  existence  of  any 


(a)  8  R  Wms.  372.  (c)  2  Lev.  202, 

(6)  Pollexf.  64.  (c/)  0  Co.  106  b. 


substantial 
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Cur,  adv.  vuU. 

lEliCHAR]>s,  Chief  Baron^  now  delivered  the 
judgment  of  the  Court* 

[Having  stated  the  material  facts  of  the  special 
case.] 

This  is  certainly,  as  it  has  been  truly  described 
by  the  counsel  for  the  defendant,  a  more  naked 
case  than  anv  of  those  which  have  been  cited 
in  the  argument,  for  the  clauses  of  devise  in 
all  of  those  have  other  words  more  in  the  nature 
of  words  of  limitation,  than  are  to  be  found  in 
this  will. 

The  question  is,  whether  Hannah  Hughes  as 
one  of  the  children  of  Hannah  Harding  surviving 
her  mother,  took  an  estate  in  fee  without  words 
of  limitation,  and  it  turns  on  the  following 
clause. 

[His  Lordship  read  the  devising  clause  {antej 
p.  180)  from  tlie  words.  '  And  from  and  after 
tbc^  decease  of  the  said  Susannah  Fowle,  &c/  to 
the  limitation  of  the  remainder  over  in  fee  to 
^JohnWilsej  of,  ftc*  his  heirs  and  aasigns^  for 
ever.'] 


substantial  distinction  in  the  present  case  from  1818. 
those  before  cited  on  the  part  of  the  lessors  of  dob 
the  plaintiff. 


17. 
COLBMAK 

ndotb^Xi* 


vol..  YX. 


There 
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1S14.  There  being  no  words  of  limitation,  primA  facie 


there  was  no  estate  of  inheritance  given  by  the 
»•  devise  to  the  children  of  Hannah  Harding ;  but 

and  othert.  there  being  afterwards  a  proviso,  that  in  case 
Hannah  Harding  should  have  no  child  or  children 
living  at  the  time  of  her  decease,  or  that  her  child 
or  children  should  die  before  attaining  the  age  of 
eighteen  or  marriage,  the  estate  should  go  to  John 
tVilsc  in  fee;  it  is  therefore  contended  that' the 
child  of  Hannah  Harding  who  married  and 
survived  her  mother,  took  an  estate  in  fee  in  the 
devised  premises. 

It  is  clear  that  John  fVilse  was  not  to  take 
any  interest  unless  the  children  of  Hannah  Hard- 
ing died  before  eighteen  or  marriage,  he  is  there- 
fore entirely  excluded  by  the  facts  of  this  case, 
and  no  question  arises  on  the  devise  to  him.  The 
single  point  is,  whether  the  married  child  of  Han-- 
nah  Harding  took  an  estate  for  life  or  in  fee. 

The  case  has  been  very  fully  and  ably  argued 
on  both  sides,  and  all  the  authorities  in  any  way 
bearing  on  the  question,  have  been  brought 
forward  and  discussed. 

[His  Lordship  then  stated  from  the  case  the 
facts.] 

It  is  clear  that  Hannah  Hughes^  who  married 
and  survived  her  mother,  took  an  estate  for  life 
in  the   devised  premises;    but  it  is  contended, 
that  she  took  an  estate  in  fee  according  to  the 
'     rules;  of  law  by  which  such  devises  are  to  be  con- 
strued 
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struedwith  regard  to  their  legal  operation  and      lais. 
effect,  and  in  support  of  such  a  construction  very     "^^ 
many  cases  have  b^n  cited.  ,,  •• 

and  other!* 

The  first  was  that  of  Pur efoy  v.  Rogers^  in 
Sd  Saundersy  and  which  is  certainly  a  strong 
case  in  favor  of  the  lessors  of  the  plaintiff-  But 
it  was  urged  on  the  part  of  the  defenclants,  that 
there,  not  only  the  words  of  the  devise  were  al- 
together different,  but  that  there  was  an  ultimate 
remainder  limited  to  the  right  heirs  of  the  testator. 
On  an  attentive  consideration  of  those  words 
however,  I  cannot  perceive  any  difference  in  the 
general  sense  as  affecting  the  limitation,  nor  can 
I  think,  that  the  estate  being  given  over  to  the 
heirs  of  the  testator,  creates  any  distinction  from 
cases  where  it  is  given  over  to  any  other  person. 
We  must  look  to  the  words  of  the  devise  for  the 
intention  of  the  testator,  and  if  we  can  Qnd  it  by 
fair  inference  we  must  execute  it.  As  to  the 
rule  that  an  heir  at  law  shall  not  be  disinherited  by 
implication,  cases  have  been  put  whercb  although 
there  was  not  a  necessary  implication,  it  has 
been  held  sufficient  to  give  a  devisee  the  fee-  j^^  j^ 
simple,  and  that  was  the  opinion  of  Mr.  J.,/Fi7/e/,  p/^  $Jy^ 
as  stated  by  him  in  Moone^  d.  Fagge  v.  Hease- 
man.  */ 

In  Pwrtfoy  v.  Rogers,  the  principle  is  laid  do;w& 
with  sufficieat  accuracy  fgr  the  .present  purpose. 
By  :that  principle  all  the  subMtquefnt  cases 
down  to  Marshall  v.  ffill,  in  Maule  ^d^Selwynp 
(it  would  be  mere  pedantry  to  state  them  more 

o  S  fully) 


A.^^^ 
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1818.  fully)  have  been  wholly  governed  :  and  the  doc- 
trine deducibte  from  them  supports  a  legal  con-' 
struction  of  this  will  in  favor  of  the  lessors  of  the 
plaintiff. 

It  has  been  justly  observed,  that,  the  dictum  Hi 
Purtfoy  v.  Rogersy  was  not  adverted  to  by  the 
Chief  Justice  in  giving  his  opinion  in  MoonCj  d. 
Fagge  v.  Heasemarij  and  that  as  far  as  what  fell 
from  the  Judge  on  that  occasion  went  to  decide 
the  present  point,  his  opinion  in  that  respect  was 
wholly  extra-judicial ;  but  however  that  may  be, 
that  opinion  has  in-  many  subsequent  cases  been 
considered  as  law,  and  determinations  have  been 
accordingly  founded  on  it  by  the  Courts. 

All  the  cases  cited  on  behalf  of  the  lessors  of 
the  plaintiff,  have  been  attempted  to  be  distin- 
guished from  this.  [His  Lordship  then  examined 
the  grounds  of  distinction  taken  and  relied  on  for 
the  defendant9  in  the  argument,  noticing  particu"> 
larly,  that  the  word  *  heir'  as  used  in  some  of  the 
cases,  was  not  eniployed  so  much  as  a  word  of  in- 
heritance as  of  mere  designation  of  person :  and 
observing,  that  whatever  effect  the  charge  of 
the  payment  of  money  on  the  devisee  might 
have,  that  circumstance  was  not  considered  con- 
clusive by  Lord  Mansfieldy  in  the  judgment  de- 
livered by  him  in  Frogmorton  v.  Holydajfy  and 
that  all  the  other  distinctions  taken,  did  not 
affect  the  substantial  points  determined  in  the 
several  cases.] 

The 
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The  principle  of  all  that  class  of  cases  on  which       1^^®- 
the  lessors  of  the  plaintiff  rely,  (continued  his 
Lordship)  is  decidedly  in  their  favor,  so  much  so,         «• 
that   the  Judges  who  decided  those  cases  must    andotfam. 
have  determined   this,  %s  we,  proceeding  on  the 
same  principle,  now  do,   in  favor  of  the  present 
lessors  of  the  plaintiff. 

On  the  other'  hand  a  case  has  been  cited  from 
Corny ns  Reports,  (Fozcler  v.  Blackwell)  which 
is  certainly  iu  point  against  the  lessors  of  the 
plaintiff;  but  that  case  appears  to  amount  only 
to  a  dictum  founded  on  a  proposition  which  is 
not  law,  and  is  therefore  not  entitled  to  respect, 
conflicting,  as  it  does,  with  the  spirit  of  all  the 
determinations  in  the  other  cases  which  have  been 
cited,,  and  they  are  certainly  in  favor  of  the  con* 
struction  of  this  will  which  has  been  adopted  by 
the  lessors  of  the  plaintiff. 

It  is  quite  clear,  that  in  this  case  the  stranger  to  - 
whom  the  estate  was  devised  o\'er,  was  not  to  take 
it,  but  in  the  event  of  there  being  no  children  of  / 
th<?  tenant  for  life  living  at  the  time  of  her  death.  ; 
As  between  the  children  of  Hannah  Harding  and  / 
the  ultimate  remainder-man,  there  can  be  no  \ 
doubt,  and  if  the  fee  were  once  given  to  the  1 
children  of  Hannah  Harding j  it  would  be  suffi- 
cient. We  are  therefore  of  opinion,  Xh^X  Hannah 
Hughesh^y'mg  married  and  survived  her  mother 
took  a  fee  in  the  devised  premises,  and  con- 
seqiicntly  the  judgment  must  be  for  the  lessors 
of  the  plaintiff. 

o  3  Another 


s 
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181S.  Another  point  made  in  this  case,  but  not  very 

^*^^J^     much  relied  on,  was,   that  the  fine  levied  by 


COLBVAII 

aadothen. 


Hughes  Operated  as  an  estoppel  against  him  as 
the  conusee;  but  it  is  quite  clear,  that  a  fine  levied 
under  the  circumstances  attending  this  fine  can- 
not so  operate :  it  does  not  appear,  that  it  was 
levied  with  the  knowledge  of  the  persona  in- 
terested in  the  premises. 

Postea  to  the  plaintiff. 


•   .^pv^/   '  The  Attornet  General  v.  Towks. 

ETidence.  ThE  first  count  of  this  information  charged  the 
][^^[JJ[J^^^  defendant  with  having  incurred  a  penalty  of  100/. 
^ZU"^  under  the  17th  Geo.  III.  c.39.  s.  35.  for  being 
^ov^edtol&iTe  Concerned  in  unshipping  foreign  glass  without 

ff  **i!m!*  **d*  P^y™^^^  ^^  ^^  duty,  and 


paniedbyooe 

cwSltobring  '^^^  ^^^^^  charged  him  with  having  incurred 
boxescf***"  another  penalty  of  100/.  under  the  27th  section 
^uS^kut  ^^  *^®  ^^ixnt  statute,  for  bdng  concerned  in  un- 
lyineonthe  shipping  jBrf/i^A  glass  after  having  been  shipped 
snexcoait.  for  exportation;  and  it  averred  the  entering  and 
iK0oi«^A,       shipping  for  the  purpose  of  obtaining  the  draw* 

find  and  briat   back. 

asfaras  ^ 

iK'here  the 
whole  it  Miied 


by  the  Cutom-house  olfic«ft  ;*-he]d  to  be  loffident  eTidenee  fbr  «  jory,  of  a  befaig 
ned  in  nDshipptDg  foreign  glait  withont  payment  of  dnty»  and  in  nmhippinf 
I  ghut  shipped  for  exportation^  inbjecting  the  master  of  the  vessel  to  the  penaltie» 
%  thoM  onenees,  4athongh  the  whole  was  one  tnmsaction. 


1818. 
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On  the  trial,  at  the  Sittings  after  last  Trinity 

Term  before   the  Lord  Chief  Baron^  the  jury  attorubt 

found  a  verdict  for  the  Crowti  on  both  those  ^""JJ^** 
counts.  Tow.f. 


Jervis,  in  the  present  Term,  obtained  an  order 
to  shew  cause  why  the  verdict  should  not  be 
entered  on  the  first  count  only,  or  why  there 
should  not  otherwise  be  a  new  trial,  on  the 
grounds,  1st,  that  the  transaction  charged  was 
single  and  entire,  and  could  not  be  made  the  basis 
of  the  two  distinct  penalties  for  different  offences 
sought  by  the  first  and  tliird  counts  of  the  informa 
tion,  both  of  which  ought  to  have  been  severally 
and  distinctly  proved ;  and  2dly,  that  it  had  not 
been  given  in  evidence  at  the  trial  that  the  British 
glass  bad  ever  been  shipped  in  any  British  vessel 
for  exportation,  or  that  the  drawback  had  been 
allowed  on  such  glass  by  the  Customs. 

The  Chief  Baron  reported  that  it  had  been  in 
evidence,  that  the  defendant,  who  was  master  of 
the  brig  Unity^  while  proceeding  homeward  up 
the  River  Thames  from  Amsterdam,  engaged  two 
of  the  witnesses  to  bring  to  JVoolwich  in  their 
boat,  the  boxes  of  glass,  which  he  described  ba 
tying  on  the  sand  below  (the  Chapman's  Head) 
on  the  Essex  coast.  The  witnesses^  accompanied 
by  one  of  the  defendant's  men,  brought  away  the 
boxes,  which  they  found,  as  they  had  been  di- 
rected, on  the  sand  within  low- water  mark ;  but 
they  were  boarded  off  Grjvc^ewrf  by  the  Revenue 
officers,  who  seized  their  boat  and  the  boxes 
o  4  which 


' 
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1818,      which  contained  the  glass,  and  were  the  subject- 
Attorm£t    ^^^^^^'  ^f  ^'^^  present  information, 

Gbvbral 

V. 

TpwHf ,  The  Attorney  General  and  Dauncey  now  shewed 
cause,  insisting  that  the  facts  in  evidence  were 
.  matter  for  the  decision  of  the  jury,  and  that  those 
facts^  aided  by  the  fecord  of  condemnation  of 
the  goods,  justified  the  verdict  which  had  been 
found ;— ithat  it  was  not  necessary,  in  such  charges 
of  relanding  gUss  shipped  for  exportation,  to  shew 
that  there  had  been  an  actual  shipment  of  the 
specific  article  on  board  a  particular  vessel,  or 
that  the  drawback  had  been  actually  obtained  j  but 
that,  under  the  circumstances  proved  against  the 
defendant,  a  sufficient  case  was  established  to 
throw  the  onus  on  him  to  shew  what  glass  it  was 
that  he  had  sent  the  witnesses  for,  and  that  his 
possession,  in  their  hands,  was  legal. 

Jerois  and  Littledale  contended,  that  there  had 
been  no  sufficient  evidence  given  to  support  the 
third  count  of  the  information,  as  it  had  not  been 
proved  that  the  glass  had  been  shipped  for  ex- 
portatioii  and  the  drawback  allowed  (the  allow- 
ance of  the  drawback  not  being  a  matter  of 
course),  and  that  it  had  been  afterwards  laid  on 
land,  all  which,  they  submitted,  was  indispen- 
sibly  necessary  to  sustain  the  charge. 

On  the  other  point  they  adverted  to  the  follow- 
ing case?  on  the  game  laws,  Crepps  v.  Durden  (a), 

(a)  Cowp.  640. 

The 
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The  King  v.  Levat  (A),  Marriott  v,  Shaw  (c),  181B- 

and  The  Queen  v.   Matthews  (rf),  where  it  had  attormst 

been  determined,    under  cerjtain  circumstances,  ^*"^»*^'' 

that  only  one  penalty  could  be  incurred  in  one  towns, 
day  for  one  and  the  same  transaction. 


Richards,  Lord  Chief  Baron.'-^It  is  contended 
that  there  was  not  reasonable  evidence  before 
the  jury  to  warrant  their  verdict  I  should  have 
thought  them  very  unreasonable,  if,  under  the 
circumstances  proved,  they  had  not  given  a  verdict 
for  the  Crown. 

Graham,  Baron ^  concurred,  being  of  opinion 
that  the  very  suspicious  circumstances  of  the 
transaction,  warranted  the  verdict.     . 

Wood,  Baron^  of  the  same  opinion,  observing, 
that  reasonable  evidence  was  all  that  was  neces- 
sary to  support  such  a  charge,  and  that  evidence 
of  the  circumstances,  in  proof,  was  sufficient :  for 
no  one  could  suppose  that  the  goods  had  been  ex- 
ported without  an  allowance  of  the  drawback. 


Garrow,  Barow,— The  question  was  properly 
referred  to  the  jury,  and  I  think  that  the  evidence 
was  strong  enough  to  sustain  the  verdict  which 
they  have  found. 

It  would  be  impossible  to  furnish  proof  in  any 
case,  of  goods  of  this  description  being  part  of 


(6)  7  T.  R.  153.         (c)  X  Com.  275. 


(cQ  10  Mod.  2^ 
any 
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any  particular  balk  that  had  been  shipped    for 
Attornkt    exportation,  on  which   the  drawback  had  been 


Gbvbral 

TOWNI. 


allowed. 

Per  Curiam. 


Rule  discharged. 


SaJhtrdayf 
%9ih  November. 


CosU. 

Where  the 
role  for  jndg- 
ment^asin 
caaeof^non- 
miity  iidifl- 
charged  on  t)ie 
plaintiff's  pe- 
reoaptoryon- 
der&kingy  no 
tofficientrea- 
•on  having    ^ 
been  given  for 
not  proceeding 
totnaipnro 
snantto 
notice,  the  de- 
fendant IB  en- 
tiUed^wlMf 
Cmurt,  to  the 
costs  of  the 
applicatiQiU 


BiRDWOOD  V.  Hart. 

Wilde  shewed  cause  against  a  rule  which  had 
been  oibtainedby  Selwyn  for  judgment,  as  in  case 
of  a  nonsuit  against  the  plaintiff  for  not  pro« 
ceeding  to  trial  pursuant  to  notice. 

The  Court  discharged  the  rule,  on  the  usual 
condition  of  tl^e  plaintiff  giving  a  peremptory 
\indertaking  tP  proceed  to  trial  at    the    next 

Assizes. 

jRule  discharged. 
With  Costs. 


Qn  the  part  of  the  plaintiff  it  yras  submitted, 
that  it  should  be  part  of  the  order  that  the  costs 
abide  the  event  of  the  trial. 


It  being  insisted  on  the  pther  hand  that,  accord- 
ing to  the  practice  of  this  Court,  thfe  defendant 
was-cntitled  to  the  costs  of  the  application  where 

the 
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the  rule  was  discharged  on  a  peremptory  under-       i«i«. 
taking,  without  sufficient  excuse  on  the  part  of  the   biaowo^ 
plaintiff  foi;  not  having  proceeded  to  trial,  the      jj^^^;^ 
Court  referred  that  point  to  the  officers    (the 
Depu^  Clerk  of  the  Pleas  and  the  senior  Attor- 
ney), who  certified  it  to  be^  that  such  rules  were 
discharged  with  costs^ 

Order  confirmed. 


^        Jee  WAiit  V  /^/^/  i^cc^iu^f  ^^  /  X^  zi) 

B11AY9  Alexander,  Holkx,  and  Blxasoale  t;.     ,sbter^, 
HiwE  and  Fox   (Assignees  of  Beidgmak,  a  •^^^^JJJJIJ^' 
Bankrupt) 

The  present  question — as  to  the  extent  of  the  lien  where  the 
of  the  law-agent  of  a  solicitor,  on  papers  belonging  a  coanf^  kJ* 
to  the  client,  for  his  bill  for  agency  business,^—  tuikraptj^d 
arose  on  a  motion  made  by  the  defendants  to  ^'froa^him, 
dissolve  the  injunction  which  had  been  obtained  hu  dSSf  for 
in  this  case,  restr^ning  the  assignees  from  pro-  ^^firXSJi 
ceedmg  at  law  to  recover  money  paid  by  a  client  hjji"^;^ 
of  a  bankrupt,  solicitor  to  the  plaintiffs  (his  town  S^tSn?^* 
agents)   on  account  of  money  due  from  the  client  ^""TJJ  •^ 
to  the  bankrupt,  and  from  the  bankrupt  to  them  :  5?"  ,."?  ^^ 
asainst  which  motion  cause  was  now  shewn  on  ■"?  ?<>»  ^ 

^^  .  BoUcitorto 

the  merits,  them,  on  ac- 

count of  bust- 
rry.^  ncflsdonein 
*^^  tfaccalue. 

And  where 
the  client  had,  after  the  solicitor's  bankrnptcy,  paid  the  agent  so  much  money  to  obtabi 
tnefa  papers,  although  an  action  had  been  preVionslj  brought  against  hia  by  the  assign 
nces  for  the  recovery  of  it,  the  Court  granted  and  continned  an  iigunction  against  the 
action,  on  the  ground  of  the  agent's  lien. 
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1818.  The  bill  stated,  that  the  p\d\ntiffs  Alexander ^ 

BR4Y,  &c.  Holme^  and  Bleasdale,  solicitors  in  partnership, 
HmBwid  Fox.  were  agents  of  Bridgman,  (a  country  attorney) 
the  bankrupt— that  before  his  bankruptcy  Bridge 
man  had  become  indebted  to  them  for  agency 
business  and  disbursements,  to  the  amount  of 
155/.  Ss.  7d.  including  therein  a  chancery  suit 
between  the  plaintiff  Bray  and  JVoodrow  the  de- 
fendant therein ; — that  on  Bieasdalc  quitting  the 
partnership,  the  other  partners  applied  to  Bridge 
man  for  payment  of  their  bill,  but  he  did  not  pay 
it.  In  November  1817,  Br idgman  was  declared 
a  bankrupt ;  and  at  that  time  he  owed  Alexander 
and  Holme  135/.  Os.  3d.  over  and  above  the  for- 
mer sum,  and  they  insisted  that  they  had  a  lien 
for  the  money  so  due  to  them  on  all  papers  de- 
posited in  their  hands  by  Bridgman  ;  and  parti- 
cularly on  the  papers  and  proceedings  in  their 
hands  in  the  said  cause  oi  Bray  v.  JVoodrow. 
By  an  order  of  the  Court  of  Chancery  made 
in  that  cause,  it  was  ordered,  that  Bridgman 
should  deliver  to  Bray  his  bills  of  costs  in  that 
and  other  causes;  and  that  they  should  be  re- 
ferred for  taxation  to  a  Master,  and  that  Bray 
should  pay  to  Bridgman  what  should  be  found 
due  on  such  taxation,  who  was  ordered  on  his 
part  to  deliver  up  to  Bray  all  books,  papers,  &c. 
in  his  custody  belonging  to  Bray^  and  in  case 
Bridgman  should  be  found  to  have  been  over- 
paid, he  was  to  refund  the  surplus.  On  that 
occasion  it  was  agreed  on  by  all  the  parties,  and 
by  the.  defendant  Fox,  on  behalf  of  himself  and 

the 
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the  Other  defendant  ^ine,  that  the  sum  of  ISO/.       isia. 
was  due  and  owing   from  Bray   to  Bridgman,      >-^^/^^ 
which  Bray  was  desirous  of  paying  on  receiving  »! 

back  the  papers  according  to  the  order,  but  that 
the  plaintiffs  Alexander  and  Holme  would  not 
deliver  them  up  till  they  should  have  been  paid 
the  ISO/,  in  so  far  satisfaction  of  their  demand  on 
Bridgmany  insisting  that  their  lien  entitled  them 
to  receive  that  money.  Bray  paid  them  the 
ISO/,  and  received  his  papers.  The  defendants 
(Bridgman's  assignees)  had  thereupon  commenced 
aim  action  at  law  Sigsinst  Bray,  to  recover  the 
money  so  paid  to  the  other  plaintiffs  as  being  due 
to  the  estate  of  the  bankrupt. 

It  was  therefore  prayed,  that  it  might  be  de- 
clared that  the  plaintiffs  Alexander  and  Holme 
were  entitled  to  a   lien  on  all    the  papers,  &c.  ' 

belonging  to  Bray  in  their  hands,  as  agents  to 
Bridgman,  for  the  amount  of  his  debt  to  them, 
and  to  receive  the  money  due  from  Bray  in  part 
satisfaction  thereof— and  for  an  injunction  as  to 
the  action  at  law. 

The  defendants  in  their  answer  admitted,  that 
something  might  be  due  from  Bridgman  to  jllex-^ 
ander  and  Holme,  but  denied  that  they  had  any 
lien  on  the  papers  of  Bray,  which  had  been 
placed  in  their  hands  by  Bridgman,  for  any  sum 
of  money  due  from  Bridgman  to  them,  or  at 
most  for  any  greater  sum  than  should  be  due  to 
them  in  respect  of  the  particular  cause  of  Bray  v. 

fVoodrow; 


AmittulFox. 
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1818.  Woodraw ;  and  (ihey  denied  that  so  much  «  130/<. 
was  due  to  Mcsander  and  Ihlmes  in  respect  of 
t^t  cause  >*1&ey  also  alleged,  tiiat  the  money 
was  paid  to  them  by  Bray^  after  the  present 
action  had  been  commenced  against  Brtiy  for 
the  recovery  of  it,  and  that  the  payment  was 
made  by  collusion  between  Bray  and  the  other 
plaintiffs,  under  an  indemnity  from  the  latter  in 
order  to  defraud  the  estate  of  the  bankrupt,  in 
procuring  payment  of  the  debt  due  to  Alexander 
and  Holme  from  the  bankrupt  to  the  prejudice 
of  the  general  creditors. 

Jervis  having  obtained  the  usual  order  nisi  to 
dissolve  the  injunction, 

Dauncey  and  Richards  now  shewed  cause  on 
the  merits. 

They  contended,  that  the  agents  in  town  of 
a  solicitor  employed  in  the  country,  had  a 
lien  against  him  on  the  papers  of  the  client 
deposited  with  them  for  the  purpose  and  in  the 
course  of  conducting  the  client*s  business;  and 
(they  cited  the  case  of  fVard  v.  Hepple  (a), 
wherein  the  present  Lord  Chancellor  so  held, 
and. Ex  parte  Steele  (A).  They  also  adverted  to 
the  cases  of  Farewell  v.  Coker  (c).  Taylor  v. 
Lewis  (d)*    Wilkins  V.  Carmickael  (e).     Hollit 

(a)  16  Vet.  S88.  (d)  a  Vet.  icn.  111. 

(6)  16  Yes.  164.  («)  1  Devf.  106. 

(c)  aP/Wms.  460. 

y.  Claridgc. 
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V.  Cldridge  (/).     E:v  parte  Pemberton  (g),  and       WW. 
the  cases  noticed  in  Cookers  Bankrupt  Law^  p.  401 .    ^n^^^  ^^ 
and  they  urged,  that  the  assignees  of  Bridgman  mnyiSMFoft. 
could  not  do  what  Bridgman  himself  could  not 
have  done ;  and  that  as  he  could  not  have  com- 
pelled a  delivery  of  these  papers  by  his  agents 
without  first  paying  thdr  demand,  so  his  assig- 
nees could  not    They  were  in  the  same  situation 
as  Bridgman    himself  would    have    stood  with 
respect  to  his  agents  in  town,  and  a  solicitor's 
necessary  employment  of  an  agent  for  conducting 
his  client's  business,  was  binding  on  the  client, 
whose  responsibility  was  pledged  to  the    agent 
for  their  just  demand  for  transacting  his  business. 

Jervis  and  Teed,  in  support  of  the  motion,  con- 
tended, that  the  plaintiffs  had  no  equity  to  sup- 
port the  present  injunction ;  for  that  the  subject- 
matter  of  the  bill,  (if  it  were  any  answer  to  .the 
defendants  demand  at  law),  might  be  used  in  the 
defence  at  law,  where  the  lien  of  the  plaintiffs 
Mexander  and  Holme,  (if  any  existed),  would  be 
recognized  and  upheld  by  the  Court. 

They  relied  much  on  the  distinction  in  the 
present  case  from  those  which  had  been  cited  for 
the  plaintiff,  founded  on  the  circumstance  of  the 
latter  being  all  cases  between  the  agent  and  the 
attorney  while  solvent;  whereas  this  was  a  direct 
claim  of  lien  by  the  agent  against  the  client  of  an 
attoniey  (a  hanktupt)  between  whom  there  was  no 

(/)  4  Tsmt  807.  (y)  18  Vei.  S82. 

privity 
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1818.  privity  or  direct  contract;  and  they  contendecf 
Bray  &c.  ^^^*  ^^®  former  was  in  all  cases  left  to  his  re- 
HiiTBuidFox.  ^^^y  against  the  attorney  by  ^vhom  he  is  emr 
ployed.  They  then  submitted,  that  the  fact  of 
there  being  no  case  deciding  that  an  agent  had 
any  lien  under  similar  circumstances  was  alone 
almost  conclusive  against  the  proposition  of  law 
contended  for  by  the  plaintiffs ;  for  it  was  a  ques«- 
tion  which  must  have  very  often  arisen,  as  the 
circumstances  were  of  daily  occurrence,  and  the 
point,  as  the  Lord  Chancellor  observed  in  Ej? 
parte  Steeky  has  never  been  determined.  It  wasr 
also  ultimately  pressed,  that  a  decisionin  favor 
of  the  plaintiffs  would  afford  •  opportunity  and 
encouragement  to  fraud  and  collusion  between 
parties  in  similar  situations. 

[It^was  here  suggested  by  the  Court,  that  if 
Bray  had  brought  an  action  of  trover  against 
jllexander  and  Hplmc  for  these  papers,  he  must 
have  proved  a  previous  tender  of  their  demand, 
or  he  would  ^have  been  nonsuited  at  the  trial.] 

The  Court,  considering  the  question  to  be  one 
of  first  impression  and  of  great  importance,  took 
time  to  deliberate. 

Richards,  Lord  Chief  Baron,  now  delivered 
judgment. 

[Having  detailed  the  material  facta  and  drcum- 
stances  of  the  case.] 
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The  bill  of  costs  of  Bridgman  (his  Lordship       IBI8. 
observed)  was  not,    in  fact,    taxed   as  between    ^^^^^ 
him  and  Bray,    one   of  the   plaintiffs,    because  jj^^^£jj,^^ 
it  was    agreed    that  ISO/,  was  due  from  Brai^ 
to  Bridgman,  and  that  sum  (it  is  stated)  Bray  was 
desirous  of    paying,   that  he    might  regain  his 
papers    to  enable  some  other  attorney   to  pro- 
coed  with  his  cause;  but  Bridgman  having  handed* 
them  over  to  his  agents  the  other  plaintiffs,  it 
became  necessary  to  apply  to  them  for  them,  and 
they  refused  to  deliver  them  up,  unless  they  were 
paid  what  had  been  so  acknowledged  to  be  due 
from  Bray  to  Bridgman  for  conducting  the  suit 
between  the  former  and  JVoodrow.    They  did  not 
demand  from  Bray  all  that  was  due  from  Bridg- 
man, his  solicitor,  to  them  as  his  town-agents,  but 
only  the  precise  sum  admitted  to  be  due  from 
Bray  the  client,  to   Bridgman  the  solicitor,  on 
account  of   a  particular  cause,   and   on  which 
alone  Alexander   and  Holme  claimed    the  lien* 
And    there  we  find  the   material  distinction  in 
point  of  fact    and  circumstance  in  the  present 
case  from  all  those  that  have  been  cii:(  d  on  Ais 
question. 

To  obtain  his  papers  from  Alexander  and  Holme, 
Bray,  of  necessity,  ps^id  them  the  sum  so  de- 
manded from  him,  a  sum  which  it  is  not  denied 
that  he  would  have  been  bound  to  pay  to 
Bridgman,  if  he  had  not  become  a  bankrupt  and 
had  had  the  papers  in  his  possession.  Now,  if 
€bt  assignees  of  Bridgman  have  still  right  to 
recover  ^that  money  at  law,  Bray  would  clearly 

VOL.  VI.  p  '  be 
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1B18.  be  obliged  to  pay  the  money  twice  over;  for 
bOC^c.  ^^i^g^^^  certainly  had  a'  lien  on  the  papers  for 
„  *•'  that  sum,  and  Bray  must,  have  paid  him  the 
money  before  he  could  be  entitled  to  demand 
them  from  Him,  *ahd  Bridgman  did  not  lose  that 
lien  by  giving  over  the  papbrs  to  Alexander  and 
Holme,  to  whom,  as  his  law-agents,  he  delivered 
them  for  the  purpose  of  transacting  the  business 
to  which  they  related.  They  therefore  also 
became  entitled  to  retain  them  till  their  bill 
should  be  paid,  and  Bray  had  no  means  of 
compelling  them  to  deliver  the  papers  up  to 
him  until  he  had  first  satisfied  their  fair  de-. 
maud. 

Bridgman  it  appears  owed  Alexander  and  Holme 
a  much  larger  sum  of  money,  and  as  between 
theniy  Alexander  and  Holme  had  a  lien  for  all 
that  was  due  to  them  from  him,  and  he  could  not 
have  compelled  them  to  give  up  the  papers  with- 
out first  paying  them  the  whole  which  he  owed 
them.  Do  not  they  then  stand  in  Bridgman*s 
place  as  against  JBray,  to  the  extent  of  Bridge 
man's  demand  against  him  on  this  account?  If 
they  do  not  Bray  would  be  benefited  by  the 
circumstances  which  have  taken  place  in  a 
manner  by  no  means  agreeable  either  to  equity 
or  sound  sense. 

We  therefore  think  it  perfectly  clear,  that 
Alexander  and  Holme  had  a  good  title  to  a  lien 
on  these  papers  for  the  sum  in  question,  which 
has  been  paid  to  them  by  Bray^  at  least  so  far 

as 
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as  to  entitle  hhn  to  have  the  action  commciiccd       »i«. 
against  liim  .far  the  present  resUvtned.    So  that    brat,  *o. 
whatever  we  ipay.  hereafter  tiiink.  it.  necessary  HiiwwIdFoK, 
to  do  when  this  cause  shall  come  to  a  hearing, 
we  are  now  clearly  of  ophiion,  that  the  injunc- 
tion which  has  been   obtained   must    be   <;on- 
tinued. 

Bridgman  never  lost  his  original  lien  by  any 
thing  which  he  did:  and  by  transferring  the 
papers  to  the  plaintiffs  his  agents,  he  must  have 
given  them  the  same  advantage  of  lien  against 
his  client  as  he  himself  had  against  him.  Bridge 
7nan's  assignees  cannot  therefore  be  entitled 
to  recover  against  Bray  this  money  which  -^/e.2'- 
ander  and  Holme  would  certainly  have  been 
entitled  to  retain  these  papers  for,  as  against 
Bridgman  \  if  they  were,  their  recovering  in 
this  action,  after  Bray  had  paid  the  money  in  dis- 
charge of  such  lien,  would  be  manifestly  unjust, 
for  the  effect  of  it  would  be  to  oblige  Bray  to 
pay  the  same  money  due,  on  the  same  account, 
to  two  different  persons. 

We  are  therefore  of  opinion  that  the  injunction 
which  has  been  obtained  must  be  continued. 

The  authorities  which  have  been  cited  on 
this  question,  although  they  are  not  precisely 
in  point,  undoubtedly  are,  as  far  as  they  apply 
to  the  present  case,  entirely  in  favor  of  the 
plaintiffs. 

The 
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1818;'  The  first  is    that  of  Farewell  v.  Coker.  in  Ptert 

Bray,  arc.  WiUioms.  That  and  the  subsequent  cases  of 
HiNsiuMiFox.  ^^'"rf  V.  Heppky  and  -E.r  /)dfr^e  5^ee/e,  are  quite 
sufficient  to  establish  the  right  of  lien  now  con- 
tended for.  In  the  last  it  is  expressly  stated 
to  be  determined  that  the  agent  in  town  has  a 
right  to  intervene  with  his  claim  of  Uen,  as 
against  the  solicitor,  giving  to  the  agent  a  right, 
in  equity,  to  be  paid  the  money  due  to  him  to 
the  extent  of  his  lien  against  the  solicitor. 

Injunction  continued. 
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MEMORANDA: 

During  this  Vacation  Sir  TVm.  Grant,  Knt. 
resigned  the  appointment  of  Master  of  the  Rolls, 
^nd  was  succeeded  by 

Sir  Thomas  PlumeVy  Knt.,  his  Honor  relinquish- 
ing the  Office  of  Vice  Chancellor  of  England^  to 
which 

John  Leach f  Esq.  one  of  his  MajestyV  Counsel 
iu  the  Law,  Chancellor  to  His  Royal  Highness  the 
PriMice  of  JVales,  and  Chief  Justice  of  Chester^ 
waa  immediately  appointed. 

VOL.  VI.  Q  Ejt 
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E.V  parte  Pearson  and  Another* 
iMDec^.  j^  j^^  Macclesfield  School. 


IJt'iSJrfli^o  The  object  of  the  petitioners  in  this  matter  was 
h2to*^*charif  ^*^^^^  "^  ^^^  prayer  of  the  petition  as  follows : — 
supported  by  That  the  trustees,  acting  in  the  conduct  and  ma- 
where  some  of  nagement  of  this  charity,  might  be  ordered  ta 
complain  of     produce  the  trust-deed  for  the  inspection  of  the 

tlieacUoftbe    '^      .  .  _     '     .  .11  11 

MiuorHyof  petitioners  —  that  the  trusts  might  be  ordered  to 
advert  to  the  bc  performed  under  the  directions  of  the  Court— 
the?orm"riiid  that  the  appointment  of  a  chdplain  with  a  salary, 
coutrib^ton,  and  the  using  the  upper  part  of  the  building 
dncttf'thr"'  (which  had  been  erected  for  the  purpose  of  the 
ufrSffrom^-  ^chooi)  as  a  cliapel,  might  be  declared  to  be  con- 
liOT*  ""^"**'  trary  to  the  trust,  and  directed  to  be  disconti- 
where  there  ^^^cd~*^^^  for  an  accouut  of  the  application  of 
uatnistdeed  niouey  received  by  the  treasurer  on  the  part  of 

m  such  cases,  j  ^  ^  r 

the  coart  will  the  charitv. 

.net  miy  *t»  . 

terms  on  the 
sukpltcation  of 

persons  sag.  Thc  Undisputed  facts,  as  stated  and  deposed  to 
Sevm  not  ou  either  side,  were,  that  tlie  school  had  been 
Motribiuon  *  Originally  established  in  1796,  by  a  voluntary  sub- 
ihonidhave^  scription  among  the  clergy  and  principal  inhabit 
^^^*  tants  of  the  town;  which  had  been  set  on  foot  by 

•■^a^c^,^  ^^  individual,  for  the  purpose  of  instructing  the 
^ch^shoiad  children  of  thc  poor  in  the  principles  of  religion, 
tSS??thi°"  according  to  the  doctrines  of  the  established 
8chooi,andthat  churclv  and  in  thc  elementary  branches  of  useful 

no  doctrines  "^ 

""^"ht  tiLre    education.     For  that  purpose  certain  rooms  had 

contrary  to  •  at 

those  of  the 

chnrch  of  Eng^d,  held  not  to  be  contravened  by  the  appointment  of  a  dUseniiwf  mini- 
ster,  at  a  salary,  to  read  lectures  in  thc  school-room  (part  of  ihe  bailding  erected  by  the 
original  trustees,  fur  the  purpojics  of  the  cliarity),  wlica  uot  uwd  as  a  school,  thc  snb- 
scribcn  conmbnting  the  amount  of  his  salar>'. 
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at  first  bioen  hired  in  the  town  of  Macciesfieldy  tiU  lew. 
the  year  1813.  In  the  early  part  of  that  year^  ^T^ 
the  erection  of  a  building  for  the  pui*posei  of  the  pKAR«oit 
school  was  commenced.  That  from  the  time  of 
the  institution  of  the  school,  and  down  to  that 
period^  the  school  was  conducted  by  a  committee 
of  gentlemen  of  the  town,  a  superintendent!  vi* 
aitors,  and  teachers,  all  of  whom  rendered  their 
services  gratuitously.  The  c(Hnmittee  (consist-* 
ing  of  seven  persons,  in  addition  to  the  two  cler- 
gymen of  the  town)  were  annually  chosen  by  the 
teachers,  and  it  was  their  duty  to  regulate  the 
pecuniary  affairs  of  the  charity.  A  sum  of  39671* 
had  been  faised  by  subscription  of  the  town's 
people,  ami  by  weekly  collections  made  in  the 
school  from  the  teachei's  and  scholars  during  two 
years,  for  the  purpose  of  defraying  the  expences 
of  the  building,  which,  however,  cost  5639L  and  ' 
the  remahider  of  the  sum  so  expended  was  bor-> 
rowed  from  certain  friends  of  the  institution,  who 
regularly  received  interest  for  the  loan.  The  peti-*^ 
doners,  and  other  friends  of  the  church  e&tablish-^ 
ment,  became  subscr'rbers.  Early  in  the  year' 
.1814,  a  deed  for  investing  the  schooUhouse  and 
premises  in  trustees  was  executed,  whereby  a  plot 
of  ground  on  which  the  sehool-house  was  built,- 
with  the  school-house  and  all  the  appurtenances^* 
were  assigned  to  trustees,  for  the  residue  of  two 
several  terms  of  nine  hundred  and  ninety-nine 
years,  upon  trust,  to  borrow  such  money  ss  should 
be  sufficient  to  defray  all  the  expences  attending 
the  indenture,  the  rents,  the  reparation,  and  sup-^ 
port  of  the  building,  &c.  &c.     By  that  deed  it 

Q  3  was 
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181S.       Was  declared  that  the  said  trastees  should  stand 
^[^^      possessed  of  the   premises,  upon    further    trust 
pkarsow     that  they  should  from  time  to  time,  daring  the 
said  terms,   suffer  the  said  building  to  be  used  as 
a  school  for  the  education  and  religious  instruct 
tion  of  the  children  of  the  labouring  poor  residing 
within  the  township  of  Macclesfield f  and  the  ad* 
joining  and  neighbouring  townships,  by  persons 
of  good  character,  who  should  not  he  allowed  to 
teach  any  thing  contrary  to  the  great  and  leading 
doctrines  of  religion^  as  denned  in  the  Articles^ 
Homiliesy  and  Liturgy  of  the  church  of  England, 
under  such  rules,  orders,  and  regulations  for  the 
management  and  conduct  of  the  said  school,  as 
then  were,  or  should  or  might  from  time  to  time, 
and  at  all  times  thereafter,  be  formed  and  made 
by  a  committee  to  be  annually  chosen  according 
to  the  then  existing  regulations^  which  were  or 
should  be  set  forth  in  the  minute  books  of  the 
committee  and  teachers*  meetings,  but  for  and 
during    so   long   time  only  as    such  committee 
should  be  enabled  to  carry  on  the  said  institutions, 
by  means  of  gratuitous  teachers,  and  when  such 
an  application  of  the  said  building  should    be- 
come impracticable,  either  from   an  insufficient 
number  of  scholars,  or  a  want  of  funds  to  carry 
qn  the  institution,  or  otherwise,  then  the  trustees 
should    thenceforth    permit    and  suffer  the  said 
building  to  be  used  as  a  displensary  or  hospital,  or 
in  any  other  manner,   or  for  any  other  purpose 
whatsoever,  which  to  them  should  appear  to  be 
the  most  beneficial  and  conducive  to  the  interest 
of  tire  poor  inhabitants  of  Macc/ej^ie/d,  and   the 

adjoining 
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adjoming  and  neighbouring  townships,  provided  leie; 
that  ike  trustees  should  not  be  at  liberty  to  convert 
tlie  edifice  or  building,  land  or  premises^  to  any 
other  use  or  purpose,  so  long  as  one  hundred  and 
Jiffy  scholars  should  attend  the  school,  and  gra- 
tuitous teachers  be  procured  to  instruct  them ; 
but  it  was  thereby  declared,  that  it  should  be 
lawful  for  the  majority  of  the  committee  for  the 
time  being,  to  permit  the  Upper  room,  or  any 
other  part  of  the  building,  to  be  used  as  a  lecture- 
room,  or  rooms  for  meeting  for  any  religious, 
charitable,  or  other  laudable  purpose,  so  as  not 
to  interfere  with  the  regular  and  proper  use  of 
the  said  building,  for  the  purposes  therein  before 
appointed^ 

Jlfter  the  execution  of  the  deed,  the  acting 
trustees,  and  a  majority  of  the  committee,  ap- 
pointed a  minister,  nc^  of  the  established  church, 
to  be  chaplain  to  the  institution^  at  a  salary  of 
170/.  per  annum,  whose  duty  it  was  to  preach 
three  public  sermons  weekly  at  the  school,  and  to 
delifirer  a  monthly  lecture,  which  sermons  and  lec- 
tures were  attended  by  adults,  as  in  the  ordinary 
case  of  a  public  place  of  worship. 

Dauncey  and  Spetice,  for  the  petitioners,  in- 
sisted, that  such  conduct  on  the  part  of  the  acting 
trusitees,  was  in  violation  of  their  trust,  and  the 
original  objects  of  the  institution,  whidi  were 
whoUy  the  establishment  and  maintenance  of  a 
public  parochial  Sunday  school,  to  be  ministered 
to  by  gratuitous  services,  and  that  the  appoint- 

.  Q  3  ment 
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Wie.      meot  of  a  prMcher  with  a  «lary  tended  to  dimW 
JJ^     Utah  the  amount  of  the  voluntjiry  subscription, 
MA«wji     by  which  tlie   institution   was   supported,   and 
which  formed  the  revenues  of  the  charity,  and 
^  that  it  was  a  misapplication  of  tli£  fuiids  and  of 
the  building  (part  of  thp  expencc  of  erecting  it 
iMfcing  still  unpaid),   and  contraiy  to  the  provi- 
sions of  the  trust-deed.    And  they  urged,  that 
the  appropriation  of  the  school-room  to  the  pur- 
pose of  a  meeting-hqjse,  would  subject  it  to  the 
poor's  rates,  and  interfere  most  ipaterially  with 
the  use  of  the  biiilding  as  a  Sunday  school. 

They  also  submitted,  that  the  appointment  of 
any  preacher,  not  of  the  established  church,  ojr 
yrho  did  not  use  the  same  form  of  worship,  was 
in  direct  breach  of  the  provision  that  the  chil- 
dren of  the  school  should  be  educated  in  the 
tenets  of  that  church,  jmd  that  no  religious 
doctrine  not  agreeable  to  the  Liturgy  should  be 
taught  there. 

On  al|  or  either  of  those  grounds,  they  conr 
tpnded,  that  this  was  a  case  which  called  for  the 
interference  of  the  Court  to  bring  back  the  ad- 
ministration of  the  fuiids^  and  thd  premises  which 
had  been  subscribed  and  dedicated  to  the  pur- 
poses of  this  establishment,  to  what  they  insisted 
was  their  original  destination  and  object,  by  con- 
trouling  the  conduct  of  the  acting  trustees  in 
respect  of  the  acts  complained  of,  and  by  alter- 
pg,  if  it  should  be  necessary,  the  terms  and  pro- 
yisions  of  the  trust-deecl,  to.me^t  and  give  effect 

to 
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to  the  obvious  intention  of  the  promoters  and  be-      ^^* 
ndactors  of  the  charity. 

Martin^  Agar^  and  WingfieU,  who  were  coun- 
sel for  all  the  trustees^  exQept  the  petitioners^ 
contended,  that  the  Court  had  not  jurisdiction 
to  interfere,  as  they  were  called  upon  to  do  by 
the  present  petition  (the  prayer  of  which  they 
submitted  was  unprecedented  in  practice)  in  a 
case  of  a  charity  unendowed  with  any  possessions 
or  fund,  and  wholly  supported  by  voluntary  con- 
tribution ;  and  they  cited  the  authority  of  The 
/tttarney-General  v.  Fowler  (a). 

They  then  submitted,  that  even  if  the  Court 
had  jurisdiction,  the  facts  before  them  did  not 
warrant  the  exercise  of  it  in  the  controul  of  the 
trustees  who  had  the  conduct  of  the  charity  in 
care,  urgiqg  that  this  was  not  an  excluding  cha- 
rity, or  confined  to  any  sect  or  denomination  of 
Christians^  but  was  geperal,  for  the  benefit  of  the 
children  of  pqor  parents  — !•  that  there  was  not  the 
slightest  imputation  on  the  trustees ;  on  the  con- 
trary, the  charity  flourished  under  their  manage- 
ment, and  increased  yparly  in  the  number  of  chil- 
dren educated  in  the  school,  from  five  hundred 
till  they  amounted  to  up^ya^ds  of  two  thousand— 
that  the  appointment  of  a  minister  to  officiate  as 
chaplain  was  distinct  from  the  primary  and  pre- 
sent object  of  tjic  school,  and  his  salary  supplied 
by  funds  not  affecting  the  money  subscribed  for 

(o)  ^5  Ve»,  Sj, 

Q  4  that 
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I8ld.  that  purpose,  while  the  appropriation  of  the  buikU 
^  ^^  ing  to  the  accommodation  of  such  as  chose  to  at- 
d**"*t^  tend  the  servicci  was  so  arranged  as  not  to  ob- 
struct or  interfere  with  the  business  of  the 
school-^ and  that  even  if  the  person  who  should 
be  appointed  to  the  office  of  preacher  to  the  in^- 
stitution  were  a  protestant  dissenter,  he,  as  being 
protected  by  the  law,  would  be  qualified  by  law 
for  the  exercise  of  the  functions  of  that  appoint- 
ment, and  which  therefor?  a  Court  of  JE^quity 
could  not  restraiq. 

They  then  contended,  that  the  Court  was  bound 
by  the  terms  of  the  trust-deed,  whatever  the  trus- 
tees might  be }  for  but  for  that  deed  it  could  not 
have  jurisdiction:  and  that  there  was  nothing  in 
the  deed  to  restrain  the  trustees  from  doing  what 
they  had  done,  but  that,  on  the  contrary,  it  autho- 
rized their  acts.  It  was  therefore  submitted,  that 
the  petition  ought  to  be  dispfiissed,  not  only  on 
the  ground  of  the  Court  having  no  jurisdiction, 
but  also  on  the  feebleness  and  total  failure  of  the 
petitioners'  case. 

[The  Court  here  suggested,  that  the  onus  lay 
entirely  on  the  petitioners  to  substantiate  their 
j:harges  of  mismanagement  of  the  trusts,  and 
pisapplication  of  the  funds :  ^nd  they  declared, 
that  evpn  if  t^e  deed  should  be  proved  to  be 
contrary  to  the  intention  of  the  subscribing  par- 
ties, the  Court  had  not  the  power  to  order  an  al^ 
teration  on  this  petition.  The  further  hearing 
Tyas  thf n  postpoupd^  with  a  -recommendation  that 
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the  parties  should,  in  the  mean  time,  try  to  come       ^Bie. 
to  some  amicable  arrangement,  but  that  not  being     ^  ^^^ 
effected,  and]  J«,iX. 

Dauncejf  having  been  beard  in  reply, 

Richards,  Lord  Chief  Banm^  gave  judgment 
This  Court  being  called  on  to  interfere  with  re- 
spect to  this  particular  charity,  must  not  fail  to  re- 
collect liiat  it  has  no  existence  except  from  the 
daily  and  voluntary  contribution  of  the  subscri- 
berSy  who  may  with-hold  their  subscriptions  to- 
morrow, when  there  would  be  an  end  of  the  insti- 
tution altogether.  If  we  had  any  jurisdiction  in  a 
case  of  this  description,  it  would  be  a  most  injuri- 
ous thing  to  make  an  order  now,  in  its  nature  de- 
cretal, in  a  case  wherein,  before  that  order  should 
reach  Macclesfield^  the  institution  might  in  con- 
sequence be  put  an  end  to.  But  without  entering 
into  the  consideration  of  that  part  of  the  subject, 
although  it  is  extremely  important,  it  is  material 
to  consider  the  nature^  foundation,  and  object  of 
this  charity,  supposing  it  permanent.  There  is  a 
deed  expressly  declaring  the  intention  of  the  sub- 
scribers, and  I  conceive  that  the  Court  can  only 
proceed  on  that  deed,  and  that  we  have  no  juris- 
diction to  correct  it  upon  a  petition,  and  that, 
even  if  it  were  not  in  fact  in  its  terms  agreeable 
to  the  intention  of  all  the  parties,  we  could  not  set 
it  right  But  supposing  that  we  could  do  so,  we 
have  in  the  present  case  no  evidence  before  us  that 
the  deed  is  in  any  respect  improper,  or  contrary 
^o  the  intentions  of  the  parties.    Then  let  us  see 

what 


MstpmU 

PBAmtOM 

9M1 


999  CA$£$  IN   THE  EXCHEQITEB, 

1818.      what  the  deed,  which  is  the  ground  cm  which  W€ 
are  bound  to  proceed,  imports. 

[His  Lordship  read  that  part  of  the  deed 
which  has,  been  already  stated.]  Now,  it  may 
not  be  very  impertinent  to  say,  that  for  my- 
self I  should  be  extremely  grieved  if  this  could 
be  construed  to  be  an  establishment  not  agreeable 
to  the  doctrines  of  the  church  of  England.  From 
education,  from  habit,  and  I  will  venture  to  say« 
from  long  consideration  of  the  subject,  I  concdve 
pur.  church  establishment  to  be  the  best  in  the 
.world;  but  there  is  nothing  repugnant  to  it  ia 
this  institution,  even  as  stated  by  the  petition;  it 
is  not  contrary  to  lavv^  and  there  is  nothing  in  the 
conducting  of  it  which  we  can  find  fault  witb» 
even  according  to  the  statements  of  those  perscws 
who  are  Its  adversaries. 

It  is  clear  it  must  be  conducted  according  to 
the  deed  so  as  best  to  effect  its  object,  the  edu? 
cation  and  religious  iiwtruction  of  the  cbildriBn 
of  the  labouring  poor.  Now  the  deed  is  i^ot 
contravened  at  all,  U9iess  it  can  be  shewn  that 
doctrines  have  been  taught  there  contrary  to  the 
great  and  leading  principles  of  our  religion,  as 
defined  in  the  Articles,  Homilies,  and  Liturgy  ^ 
the  ehurch  of  England. 

I  know  that  there  are  dissenters  who 'do  not 
teach  any  thing  contrary  to  those  principles,  and 
it  is  not  to  be  presumed  that  any  person  does 
teach  contrary  to  the  doctrinesi  of  the  church  of 

England 
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JKngJ^ttd  merely  becBwe  he  does  not  happen  to  leia. 
:be  a  minister  of  that  church,  in  point  of  educa-  ^Tj^ 
tion,  or  to  be  in  orders.  There  is  not  the  least  J^^^SL 
.evidence  that  the  doctrines  taught  here  were  in 
any  degree  contrary  to  the  great  and  leading  doc- 
tfinfis  which  are  the  foundation  of  the  service 
pf  the  church.  We  find  that  by  an  express 
clause,  it  is  declared,  *\  that  it  shall  be  lawful  for 
the  majority  of  the  committee  to  permit  the 
)^per  room,  or  any  part  of  the  building,  to  be 
used  as  a  lecture  room  or  rooms,  for  meeting,  for 
^y  religious,  charitable,  or  other  laudable  pur* 
poses,  so  as  not  to  interfere  with  the  regular  and 
.proper  use  of  the  building,''  giving  them  audio* 
rity  to  do  the  very  thing  which  has  been  made 
the  subject-matter  of  complaint  The  deed  goes 
j9II  to  say,  that  the  trustees  shall  be  paid  all  the 
sums  received  by  the  treasurer.  Then  it  is  sworn 
that  the  chaplain  is  not  paid  out  of  the  funds 
^tended  for  the  education  of  the  children,  but 
out  of  separate  fimds,  and  surely,  if  the  com* 
mittee  can  apply  the  room  for  the  purpose  for 
which  it  has  been  used,  they  may  be  sit  liberty  to 
pay  the  man  who  performs  the  service  there. 

If  this  were  an  institution  founded  with  per- 
manent funds  for  the  education  of  the  poor,  no 
doubt  the  trustees  could  not  apply  these  funds 
tfl  pt^^^  purposes,  but  as  the  funds  are  supplied 
^^  tlie  pockets  of  the  subscribers,  who  know 
-  /  Cyurpose  to  which  they  are  to  be  devoted, 
%^     persons  may,  certainly,  apply  them  to  any 
%xr^  purpose. 
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1818*       purpose,  and  the  committee  may  allow  them  the 


^^^  use  of  this  room,  even  according  to  the  deed,  for 
Jd  uM^  the  accommodation  of  those  who  might  be  desir- 
ous of  using  it  as  a  place  of  meeting  for  religious 
WQrship,  provided  there  be  not  promulgated 
there  doctrines  adverse  to  those  of  the  established 
church,  and  such  accommodation  do  not  interrupt 
the  business  of  the  school. 

It  appears  quite  clear  that  the  appointment  of 
the  petson  who  preaches  does  not  encroach  on  that 
part  of  the  charity,  the  care  of  which  is  the  only 
subject-matter  of  this  petition  to  which  we  can 
attend;  and  has  not  any  person  who  contributes 
to  the  benefit  of  this  charity,  a  right  to  say,  I  will 
give  one-half  to  the  children,  and  the  other  half 
to  the  benefit  of  the  person  who  preaches  to  the 
institution  ?  Under  these  circumstances,  it  seems 
to  me,  first,  that  this  is  a. voluntary  charity,  with 
which  the  Court  does  not  know  how  to  deal;  and 
secondly,  that  upon  the  construction  of  the  deed 
itseli^  by  which  their  conduct  is  to  be  wholly 
directed,  there  is  nothing  in  evidence  to  shew  diat 
the  acts  of  the  respondents  have  been,  in  any 
degree,  contrary  to  the  directions  of  that  deed. 
We  must,  therefore,  dismiss  the  petition. 

Gbaham,  Baron.^^1  am  very  much  inclined  to 
think  that  this  is  that  species  of  charity  (if  it  can 
be  called  a  charity  at  all  in  the  legal  sense  of  the 
word)  to  which  the  jurisdiction  of  this  Court 
w^  jaever  intended  to  apply.    This  is  not  what 

it 
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it  must  have  been  supposed  to  be,  one  of  those       I8I8. 
Gonstitutioual  permanent  charities  which  the  law     ^Tl!^ 
of  the  land  places  under  the  care  of  the  Sove-     Pbarioh 

~^  md  another* 

reign.    But  even  admitting  that  it  were  so,  I  am 
quite  clear,  for  the  reasons  which  have  been  given 
with  great  weight  and  force  by  the  Lord  Chief 
Baron,  that  any  interference  on  our  part,  on  the 
present  occasion,  would  have  the  effect  of  cutting 
up  by  the    roots,  a    laudable  voluntary  charity 
which,  without  reference  to  any  system  of  reli- 
gion, has  been  founded  upon  the  best  and  purest 
principles,  haying,  for  its  object,  to  furnish  such 
.  education  to  the  children  of  poor  persons  as  might 
guide  and  be  of  service  to  them  in  life,  whatever 
might  be  the  peculiar  tenets  of  their  religion, 
and  the  assumption  of  any  interference   on  our 
part  (besides  arrogating  to  ourselves  a  jurisdiction 
which  does  not  belong  to  us,  that  of  pronouncing 
our  judgment  as  to  what  is  orthodox  doctrine, 
and  what  heresy),  would,  undoubtedly,  be  to  act 
altogether  beyond    our  ordinary  functions,    and 
that  extent  of  jurisdiction,  which  the  public  good 
requires  of  us.      But  it  is  quite  clear  that  the 
<ionduct  of  the  persons  managing  the  concerns 
of  this  charity,  is  such  as  has  met  with  general 
and  universal  approbation.     But  in  order  to  dis* 
pose  of  the  present  petition,  the  Court  must  look 
to  what  was  the  original  foundation  of  the  cha- 
rity.    Now,  iu  the  first  place,  who  are  the  parties 
who  call  upon  us  to  interfere  ?    They  are  only 
two  trustees  out  of  a  very  considerable  body  of 
men,  probably  the  most  ^substantial  people  in  the 

opulent 
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18m      Opulent  town  of  Macclesfield.      The  two  peti^ 
^J^l^     tioners  are  stated  to  be  very  respectaUe  persons, 

^l^^Stt  ^*  ^^  ^^^^  *^  ^^  complaint  oh  the  part  of 
those  who  ought,  unquestionably,  to  be  the  roost 
ready  to  take  Uie  alarm  at  any  thing  by  wliicli  they 
considered  the  Established  Church  was  likely  to  be 
endangered,  as  the  bishop  of  the  dioceee  (to  whose 
province  the  question  more  particularly  belonged), 
or  the  residing,  or  any  of  tlie  neighbouring  clergy 
'  o£  the  established  churck 

But^  looking  to  the  origin  of  the  histitution,  it 

will  be  impossible  to  entertain  the  least  doubt  in 

this  case.     Referring  to  the  affidavits,  it  is  quite 

dear  that  this  was  never  intended  to  be  an  es^ 

tablisfament  for  religious  education,  fonnded  upon 

tlie  principles  of  any  one  particular  sect.    That 

was  not  the  intention  of  the  founders.     The  object 

of  this  charity  was  the  education  of  the  children 

of  the  labouring  poor  of  Macclesfield  of  every 

description,  whatever  might  be  the  religion  of 

their  parents,  taA  it  is  perfectly  well  known  that 

in  such  a  town  as  Macclesfield^   the  parents  of 

children  to  be  instructed  will  be  persons  professing 

all  the  various  principles   of  faith  to  be  found 

»nong  the  different  denominations  of  jthe  christian 

religion^   and   therefore    the  school  was    origi" 

nally  founded   upon  what    is  called   the  Lan* 

casterian  system.    I  hope  an  institution  of  this 

kind  will  never  afford  just  ground  of  jealousy 

to  the  members  pf  the  i^tablished  Church.    The 

institution  was,  from  its  origin,  intended  to  ex- 
tend 
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teiid  to  persons  of  diffexent  sects;  and  when  the       Wia 


building  was  erected  at  a^  great  expence,  and  jsg^p^^ 
trustees  appointed  hy  a  decd^  it  was  understood  J^JjJ^, 
that  this  building  should  be  employed  as  a  place 
for  the  instruction  of  children  of  parents  of  every 
description.  It  wa^  perfectly  well  known  that 
those  who^  were  to  attend  it  must,  very  frequently^ 
be  children  of  parents  whose  reli^ous  tenets 
might  not  be  in  strict  conformity  with  those  of 
the  members  of  the  Established  Church,  but  in. 
the  deed  of  trust  there  has  been  introduced  a 
cautionary  clause  to  this  eflfect ;  that  the  conduct 
of  those  who  had  the  instruction  of  children 
committed  to  their  care,  should  be  thus  far- 
guarded,  not  that  they  should  be  compelled  to 
use  the  Liturgy  of  the  Church  of  England^  but 
that  they  should  teach  nothing  that  wiis  contrary- 
to  the  Liturgy  and  the  .ruling  doctrines  of  tlxat 
Church. 

I  do  not  see  that  this  use  of  the  room  at  all 
interferes  with  the  regular  business  of  the  school ; 
probably  there  may  be  some  little  interruption  two 
or  three  times  a  week  by  the  attendance  of 
preachers,  but  for  that  there  is  a  provision  in 
the  deed.  '  It  is  admitted  that  the  upper  part  Was 
not  necessary  for  the  school,  and  it  is  provided 
by  the  deed,  that  it  shall  likewise  be  applied  to 
religious  purposes,  consistently,  certainly^  with 
the  regulations  of  the  school,  and  so  as  not  to 
interfere  with  the  original  object  of  the  establish* 
ment.    It  appears  that  what  has  been  done,  has 

been 
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1818.       been  done  by  a  great  majority  of  the  trustees^ 


JErjwrfe 


and  is  sanctioned  by  the  deed  of  trust.     It  appears 
■^uMthtf    ^P^^  '^®  affidavits  that  these  subscriptions  for 
the   preachers  are  totally  different  and  distinct 
from  the  subscriptions  for  the  schooU  and  that 
they  are  kept  distinct.     Such  persons  as  do  not 
choose  to  subscribe  to  a  preacher,  may  withhold 
their  subscriptions,  or  direct  them  to  be  applied 
solely  to  the  school.    I  am  therefore  quite  satis- 
fied that  there  are  no  grounds    stated   in    this 
petition  to  induce  us  to  give  the  relief  that  is 
prayed  for;  and  I  am  persuaded,  that  if  the  Court 
vrere  to  accede  to  the  application,  the  only  effect 
would  be  to  destroy  the  charity  which  has   ex- 
isted for  a  great  number  of  years,  and  been  at- 
tended with  the  highest  advantage  to  the  town  of 
Macclesfield. 

Garrow,  Baron.  —  I  entirely  concur  m  the 
opinions  which  have  been  delivered,  and  in  which, 
I  understand,  my  Brother  fFood  likewise  concurs. 
The  object  of  this  institution,  in  the  first  in- 
stance, was  to  teach  the  ignorant  children  of  the 
labouring  poor. 

I  tliink  it  is  a  mistake  to  say  that  this,  in  its 
origin,  was  a  Sunday  school  for  the  children  of 
parents  of  the  church  of  England  only.  That 
a  great  number  of  persons  contemplated  it  as 
such  there  is  no  doubt,  but  there  is  a  provision  in 
the  trust  deed  which  is  inconsistent  with  such  an 
idea,  for  it  is  provided  that  those  children  whose 

parents 
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parents  dissent  from  the  forms  of  the  established       1818. 
church,  shall  be  permitted,   and  axe  directed  to     ^T'^^ 
frequent  the  places  of  worship  at  which    their     PtAwpip 

and  another* 

parents,  or  those  who  instruct  them,  shall  wish 

them   to  attend ;  and   therefore,  certainly,  it  was 

contemplated  that  many  children  were  to  be  sent 

there  for  the  purpose  of  being  instructed,  and  it 

^a$  not  to    be  exclusively  confined  to  members 

^f  the  established  faith.    The  association  of  per- 

®^Us  of  different  sects  in  the  same  school  might 

Produce  benefits  which  those  who  founded  the 

/Dfititution  did  not  foresee,   I   do  not  therefore, 

j^rccive  any  ground  for  the  interference  of  this 

4^x>i^rt,  according  to  the  prayer  of  this  petition. 

Petition  dismissed, 
Without  Costs, 


YO 


^^    vr*  R  Coram 


laie. 


Coram  Richards,  lord  cRisr  barok. 


Saiutdag, 

t9ikne^ihtr.  Smith  t;.  Woodroffk. 


Sed^o^r^Tr  Roots  moved,  that  the  affidavit  which  had 

KSS'^off*^  ^^^  filed  in  support  of  the  bill  of  interpleader 

i^AjiiJrity,  *°  *^^s  ^^^se>  should  be  taken  off  the  file,  for  ir- 

tto^oVite*'  regularity  in  having  been  sworn  before  the  soli- 

wi^ra*^£fo!!ft  ^^*^^  ^^^  ^^^  plaintiff,  which  he  urged  was  con- 

forth?"rf  '^^^y  ^^  *^^^  practice  of  all  the  other  Courts;  and 

inthecauae,  he  citcd  the  cascs  of  In  ReHogan(a).   Rex  v. 

cuoittancesof  TVullace  (b),   Goodtftlc  V.  Badtitle(c\    and  Ex 

pwed,  bo.  Mr/e  Brockhurst  (d). 

hitherto  not 

to  the  practi^      Having:  much  pressed  the  impropriety  of  such 

onthU side  of    ^  ?.  •      •    i  r     r        •/ 

the  Court       &  procecdmg  on  prmciple. 

But  in  con- 

Jhf  Kf^e^  The  ^^^^  C^i^f  ^^^^^  expressed  himself  as 
b^tow™*''  follows-  The  only  question  is,  whether  the  affi- 
CMrt'wouid  ^^^^'  being  s\^om  before  the  plaintiff's  attorney, 
not  order  the  is  irregular,  according  to  the  practice  on  thU 
thecoftsof  side  of  the  Court*.  It  certainly  appears  to  have 
tion.  been  tlie  common  practice  here,  and  there  is  no 

The  Court    casc  wherein  such  an  affidavit  has  been  rejected 
future,  ^^a-*^  ou  that  grouud.    The  rule  is  no  doubt  a  sound 

vii$wer€Mtio  ^  i 

Unoornbtfore  ^Q<1 

the  ait^ndei  in 

**"^'  («)  8  Atk.  812.  (c)  8  T.  B.  638. 

(6)  3  T.  IL  403.  {d)  1  Rose,  145. 

*  On  the  other  side  of  the  Court,  it  has  |)een  held  to  be 
an  irregularity.    Vide  Bait  t«  VaiMey,  ante,  vol.  i.  p.  ll(j. 
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and  wholesome  one,  and  is  acted  on  on  the  other      WA8. 
side  of  the  Courts '  As  it  is  not  the  practice  here,       smith 
however,  it  is  not;  an  irregularity  in  this  instance,   wooDaom, 
and  it  would  be  hard  to  turn  the  plaintiff  round 
on  this  objection,  when  he  has  only  pursued  the 
common  course.       It  in  an  objection  certainly    ' 
which  I  have  heard  made,  more  than  once,  and  if 
there  were  any  suspicion  about  the  case,   or  if 
there  were  any  doubt  that  the  plaintiff  would  not 
make  .another  affidavit  before  another  commis- 
sioner in  an  hour,  it  might  be  ordered  to  be  taken 
off  the  file. 

The  question  of  costs  being  mentioned,  his* 
Lordship  said,  that  there  being  perhaps  matter 
of  doubt  as  to  the  propriety  of  the  practice,  and 
it  being  certainly  a  course  of  proceeding  which 
required  alteration,  he  would  not  order  the  party 
applying  to.  pay  the  costs,  for  the  application  wad 
certainly  not  improper,  and  if  founded  on  cir- 
cumstances of  suspicion,  would  have  been  at- 
tended to.     He  therefore 

Refused  the  motion,  but 

Without  costs, 


The  Lord  Chief  Baron  afterwards  (addressing 
himself  to  the  otficers  of  the  Court)  desired  that 
it  might  be  understood  as  a  rule,  that  in  future 
affidavits  were  not  to  bef  made  before  the  attornies 
in  the  cause. 

R  S  Coram 


S32 
1810. 
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Coram  kichakds,  x.ord  chief  barok. 


Wednetdayt 
\Sth  JaJmary. 


Fetch,  Clerk  v.  Dalton  and  others. 

Evidence.  ThE  plaintiff,  vicar  of  North  Cave  {York), 
claimed  by  this  bill  the  tithes  of  calves,  milk, 
foals,  pigeons,  turnips,  and  agistment. 


Preponder- 
ance of  €oa 
flicting  evi- 
dence. 


Effect  of  oc- 
cnpier's  setting 
np  a  title  in 
the  impropri- 
ator, where  he, 
being  made  a 
partyby        . 
amendment  of 
the  bill,  claims 
the  right,  bat 
offers  no  eyi- 
dence. 

Qaertf  whe- 
ther a  vicar  b^ 
entitled  to 
issues  Where 
there  is  con- 
flictiQu  testi- 
mony, except 
on  a  case  of 
weightier  evi- 
dence. 

Costs. 

Where  a  de- 
fendant in  a 
tithe  cause 
examines  many 
witnesses, 
whose  testi- 
mony is  inad- 
missible to  any 
considerable 
extent,  the 
Court  will  ^ive 
the  plaintiff 
his  costs  of  tlie 
rejected  depo- 
sitions, inde- 
pendently of 
the  result  of 
the  cause; 


The  defendants,  land  occupiers,  setup  a  defence 
of  moduses  of  Ijfl?.  for  every  cow  renewing*, 
and  \d.  for  every  .cow  not  renewing,  in  lieu  of 
the  tithes  of  calves  and  milk ;— 2rf.  for  every  foal ; 
and  1^.  for  every  dove-cote,  in  lieu  of  the  tithe 
of  pigeons. 

With  respect  to  turnips  and  agistment  they 
insisted,  (denying  the  vicar's  right,  and  that  he 
had  ever  been  endowed  .  of  those  particular 
tithes),  that  if  the  tithes  of  such  matters  were 
payable  at  all,  they  were  payable  to  the  im- 
propriate rector,  who  was  entitled  to  4rA  a 
month  for  every  twenty  sheep  depastured  or 
agisted  on  turnips  grown  on  lands  within  the 
township  of  NoiHh  Cave,  such  sheep  belonging  to 
strangers,  and  not  to  occupiers  of  the  said  lands. 

In  consequence  of  that  last  defence,  the  bill 
was  amended,  and  the  impropriator  was  made  a 
party  defendant,  who  stated,  in  his  answer,  that 

*  A  cow  having  had  a  calf  within  the  year.  Laynpv.  Yar- 
horonqhf  ante,  vol.  ir.  p.  304. 

•  he 
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he  was  entitled  to,  and  had  received  the  tithe,        18I». 
as  alledged  by  the  other  defendants.  pitch 

V. 

.     Daltow 

The  questions    respecting    the  inoduses,    de-    andothen. 
pended  entirely  on  the  weight  of  the  evidence 
adduced  in  support  of  them. 

On  the  part  of  the  plaintiff,  strong  parol 
evide»ce  of  perception  was  read,  and  several 
terriers.  Amongst  the  forme^r,  there  .was  the 
evidence  of  tithe-renters  and  collectors,  who 
deposed  to  having  been,  for  a  long  time,  col- 
lectors both  of  the  rectorial  and  vicarial  tithes, 
and  that  '*  they  had  received  the  tithes  of  hay, 
'*  corn,  wool,  and  lamb,  for  the  rector,  and  all 
"  other  tithes,  including  the  tithes  of  agistment 
"  and  turnips  for  the  vicar;  and  that  in  esti- 
"  mating  the  respective  values  of  the  rectorial 
*'  and  vicarial  tithes  at  the  time  when  they  agreed 
"  to  rent  the  same,  they  considered  the  tithes  of 
**  turnips  and  agistment  as  being  vicarial  tithes, 
"  and  that  such  vicarial  tithes  would  not  have 
"  been  worjth  the  suni  at  vhich  .they  were  rented, 
^  exclusive  of  the  tithes  of  agistment  and 
*'  turnips."  They  also  deposed  "  that  the  rector 
"  (Bur tony  one  of  the  defendants)  had  expressly 
"  stated  that  he  was  entitled  to  the  tithe  of  hj^y, 
**  corn,  wool,  and  lamb,  and  that  he  did  not- 
**  profess  to  be  entitled  to  any  other  tithes  within 
'*  the  said  township/^ 

The  plaintiff,    amongst   the  terriers  prodiJiced 
by  him  in  evidence,  put  in  one  of  17 IG,  wherein 

K  3  tl>e 
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laip.       the  tithe  of  turnips  was,  inter  alia,  in.entioned  ai 
^^^^'^^      due  to  the  vicar.    That  terrier  however  aUo  men- 

Pbtch 

V.         tioned  wool   and  lamb  as  due  to  him.     Several 
and  others.    Other  successive  terriers,  down  to  1770,  declared 
the  vicar  to  be  entitled  to  all  mannpr  of  tithps, 
except  hay,  corn,  wool,  and  lamb. 

On  the  part  of  the  defendants,  the  occupiers, 
(for  ,the  impropriator  offered  no  evidence),  therp 
were  also  produced  certain  terriers,  somewhat  dif- 
fering from  those  selected  on  the  part  of  the 
yicar.  The  first  was  without  date,  but  signed  by 
a  former  vicar,  stating  the  vicar  to  be  entitled  to 
"  tithe  throughout,  &c.  (the  townships  of  the 
parish  now  in  question)  ^*  of  pigs,  geese,  ducks, 
"  turkies,  dove-cotes,  orchards ;  and  id.  for  each 
"  skep  of  bees,  and  of  all  roots,  small  seeds,  and 
f *  flowers ;  item  5s.  per  acre  of  hemp  and  flax ; 
••*  item^'  (the  moduses  set  up),  with  the  additic^ii 
of  Sj.  for  every  mill  cum  multis  aliis;  the  lasjt 
dated  in  }777,  only  enumerated  nearly  the  sam^ 
"*  article?. 

The  defendants  parol  evidence  (which  com 
sisted  of  the  depositions  of  a  great  number  of 
witnesses,  three  only  of  whom  were  not  occupiers, 
and  therefore  alone  admissible,  one  of  which  lattef 
was  merely  the  persop  Vjerifying  the  authen- 
ticity of  the  terriers)  went  to  deny  the  payment, 
las  far  back  as  living  memory,  of  tithp  of  agist- 
ment and  turnips  to  the  vicar,  and  asserted 
payment  of  both  those  tithes  to  the  impropriator 
by  a  commutation  of  4rf.  per  score,  per  month,  for 

sheep- 


V. 
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sbeep  fed  or  agisted  on  turnips  gtawn  on  the      1819. 
lands  in  question,  and  that  the  same  was  due  and     ''^^^ 
payable  therefore,  whether  belonging  to  parish- 
ioners or  inhabitants,   or  to  strangers,  who  did 
not  pay  tithe  of  wool  of  such  sheep. 

On  this  evidence  it  was  contended  for  the  plain- 
tiff, that  having  established  his  general  right, 
he  was  entitled  to  a  decree  for  the  tithes  sought; 
for  that  as  to  the  money  payments,  the  do- 
cumentary evidence  and  usage  shewed  they  were 
pot  moduses,  but  merely  compositions  (instancing 
the  payment  of  51.  a  crop  for  rape  9eed.) 

As  to  the  defence  of  title  in  the  impropriator, 
that  (it  was  urged)  was  destroyed  both  by  the 
evidence  of  the  terriers,  and  the  usage,  none 
having  been  offered,  either  documentary  or  parol, 
of  the  alleged  right  of  the  lay  refctor^^  of  suffi- 
cient weight  to  oppose  successively  that  adduced 
in  favor  of  the  vicar's  claim,  and  if  the  rector 
were  not  clearly  shewn  to  be  entitled  to  the 
particular  tithes,  th^re  was,  as  to  them,  no  sort 
of  defence^ 

On  the  other  hand  it  was  insisted,  on  the  part 
of  the  defendants,  that  the  defence  was  proved, 
or  at  least  so  far  rebutted  the  evidence  on  behalf 
of  the  plaintiff,  ^  that  they  would  be  entitled 
to  issues.  ( 

Martin  and  Roupell  for  the  plaintiC 

r4       .  Vauncey, 
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1819.  Dauneey,  Sprungery  and  Barber  for  the  defen* 

"■^^^^     ants. 

Adv.  vulL 


Pbtos 


Dalton 


Richards,  C^ief  Baron,  this  djiy  delivered 
judgment. 

[Having  stated  the  parties  and  pleadings),  his 
Lordship  first  took  up  the  case  on  the  evidence 
which  he  considered  on  both  sides  in  detail. 

The  plaintifTs  evidence  being  concluded,  the 
Lord  Chief  Baron  observed^  that  all  the  tithes^ 
turnips  and  agistment,  in  question,  must  belong, 
either  to  the  vicar,  or  the  impropriator,  for  no  tx- 
emption  is  attempted  to  be  set  up ;  th^  first  inquiry 
therefore  will  be,  whether,  on  the  evidence,  they 
were  shewn  to  be  in  th^  rector,  or  the  vicar? 
Adverting  particularly  to  that  part  of  the  evidence 
which  has  been  stated  here,  his  Lordship  said 
there  is  therefore  proof  of  actual  perception  of 
tithes  of  those  matters  by  the  plaintiff,  and  the 
rector  himself  does  not  affiect  to  give  any  evidence 
of  his  right,  in  support  of  his  claim.  I  am  the 
more  particular  and  minute  in  dwelling  on  the 
evidence  which  I  have  read,  because  this  is  a 
question  depending  wholly  on  the  proof  of  usage^ 
and  33  fsLT  as  I  have  gone,  the  plaintiff  has  cer- 
tainly piade  opt  a  very  unusually  strong  case  by 
his  parol  evidence  alone,  and  one  which  demands 
pxtraordinary  attention.  Then  he  produces  ter? 
riers  stating  liim  to  be  entitled  to  all  small  tithe§,— » 
pxpressly  a//,— excepting  only  wool  and  lamb. 

.  ,  The 
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^  The  great  difficulty  in  this  case  arises  from  the       1«19. 
6ame  person  having  been  so  long  accustomed  to     ^TP^^^ 
receive  both  the  rectorial  and  vicarial  tithes,,  and         *• 
that  difficulty  can  only  be  solved  by  ascertaining    andoiheri. 
what  it   is,   which,    in    point  of  fact,    belongs 
to  the  rector,  and  what  to  the  vicar?  and  that 
is    to  be  done  by  taking  the  witness's   under** 
standing  of  what  were  the  several  rights  of  each, 
and  further  by  the  apportionment  of  the  rent  paid 
by  the  tithe- takers,  confirmed  by  the  rector's  own 
xepresentation  of  his   rights. 

But  it  happens  that  I  am  bound  to  hear  and  to 
believe,  judicially,  all  the  evidence  offered  on  both 
aides  J  and  strong  as  the  plaintiiF's  case  is,  and  con*.* 
firmed  also  as  it  is  by  the  terriers,  the  defendants 
have  also  given  evidence  which  has  great  claim  to 
attention.  They  have  also  adduced  evidence  of 
poHi-paymept  of  tho$e  tithes  to  the  vicar,  and  of 
payment  to  the  impropriator.  They  also  pro- 
duced terriers,  stating  th.e  vicar  to  be  entitled  to 
certain  tithes  speciatifn^  and  to  certain  moneys 
payments  corresponding  with  the  inodus?s  set  up 
by  the  defendants.  They,  however,  also  go  in 
that  respect^  and  others  to  establish  the  right  of 
the  vicjir  to  the  tithes ;  but  then  they  are  evi- 
dence to  a  certain  extent  in  favor  of  the  moduses. 
Some  of  them  arc  signed  by  former  vic^rs^  though 
one  indeed,  rather  confirms  the  pJantifF's  gCr 
;ieral  title  to  all  the  small  tithes. 

Here,  however,  1  cannot  lielp  efkpressing  my 
*^pry  great  regret  to  find  that  of  so  many  witnesses 

which 
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1819. 


Pbtcr 

V. 

'   Daltoh 
aad  oUien  • 


which  have  been  examined  for  the  defendant,  to 
prove  the  iisage  relied  on  byhim,  two  only  arc 
admissible  for  that  purpose.  All  tlie  re&t  are 
occupiers  of  land  within  the  parish,  and  therefore 
clearly  their  evidence  cannot  be  read  here.  Now 
that  is  certainly  a  case  of  extreme  hardship  on  a 
plaintiff  who  is  obliged  to  take  copies  of  such 
depositions^  although  they  are,  after  all,  of  na 
use  to  any  party,  I  shall,  most  assuredly,  en- 
deavour  in  this  case  to  make  the  party  who  has 
been  the  author  of  so  much  inconvenience,  bear^ 
at  least,  some  of  it,  in  the  expence  of  which  it 
must  be  the  cause.  It  is  more  particularly 
burthensome  on  clerg}*men,  who  are,  at  most, 
but  tenants  for  life,  and  not  always  so  long,  and 
this  sort  of  burthen  miist  not  wantonlv  be  iin« 
posed  on  th^m. 


Out  of  the  evidence  offered,  however,  enough 
may  be  found  to  support  the  teiriers  put  in  by  the 
defendants,  and  the  customary  payments  there 
enumerated  may  be  good  moduses.  At  least, 
there  is  sufficient  evidence  to  prevent  my  taking 
implicitly  the  vicar's  terriers,  particularly  as  his 
predecessors  have  signed  the  terriers  produced 
by  the  defendants,  It  is  impossible  for^  me  to 
say,  to  which  the  controuling  credit  is  to  be  given, 
I  shall  therefore  order  the  customaiy  payments 
for  tlie  cows  and  the  foal,  to  be  tried. 


I  am  not  aware  that  a  vicar  is  entitled  to  issues 
as  of  course,  and  I   know  that  till  of  late  years 

it 


SITTINGS    ATTER   MICH.   TEKM,   59   GEO.  Ill,  SSfl 

It  was  not  so  settled,  but  in  the  present  case  he       IBI9. 
is  entitled,  and  may  take,  issues  if  he  chuses. 

With  respect  to  the  tithe  of  turnips  and  agists 
ment,  the  witnesses  for  the  plaintiff  negative  the 
answers;  and  on  the  evidence  being  read  by  him, 
I  think  that  he  is  entitled  to  an  account  of  those 
tithes,  and  shall  decree  accordingly  in  favor  of 
)the  vicar,  with  costs. 

A^  to  the  payments  to  be  tried,  the'^  costs  and 
further  directions  to  be  reserved. 

With  respect  to  the  pigeons,  it  does  not  appear 
jthat  any  of  the  defendants  have  taken  any  quan- 
|;ity  therefrpm ;  therefor^e  there  can  be  no  inquiry 
directed  as  jto  them. 

On  the  subject  of  the  costs  of  the  depositions 
jby  the  defendants'  witnesses,  J  must  order  that 
the  defendants  pay  the  plaintiff  his  costs  of  all 
§uch  of  them  as  could  not  have  been  read,  and 
must  be  paid  to  him  independently  of  any  further 
fonsideration  of  the  cause. 

Decree  accordingly. 


Hall 
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Coram  Richards,  'lord    chief   barok. 


isthjamtary.  Hall  and  Another  v.  Maltby. 


It  is  fraud  in  1  HIS  bill  was  filed  for  an  account  of  tithes,  and 
of'a  court  of?  particularly  of  agistment  and  of  the  lambs  and 
mo"e^8heep^  ^^^ol  from  cwes  and  other  sheep  charged  to  have 
rish  toM^^^^^^  been  fraudulently  driven  off  the  defendant's  farm, 
ESbretbe'  ^"^  *°  hsLVt  }ambed  and  been  shorn  in  other 
STbinl."^     places  not  liable  to  tithe. 

sons,  and  tben 
driving  tliem 

back  again  xhc  plaintiffs  werc  lessees  of  the  prebendaries 

-without  ar-  '  •  •  * 

counting  for     ofStowc  iTi  LwdseVy  ^ud  Couyne ham  cuffi  Stoxvc 

thetitliesin        .  ^^  ^    ^ 

the  parish        in  Lincolnshire. 

where  they 
were  depastur- 
ed. 

The  defendant  was  an  occupier  of  a  farm  and 

As  to  what      11.,  .  , 

proof  is  Buffi.    lands  in  the  parish. 

cient  to  sup- 
port a  charge 

whatUnot%  The  bill,  after  the  usual  statements  of  title  on 
»wer  to^such"  the  part  of  the  plaintiffs ;  and  of  occupation  of 
cvidfnie  o'n^^  land  and  taking  and  non-rendef  of  titheable 
pUintiff,^»nd*  matters  on  the  part  of  the  defendant,  charged 
inV"S°'  ^^^  ^vith  fraud  in  having  kept  great  numbers  of 
danfs  answer,  gwcs  and  Other  sliccp  ou  his  said  farm  and  lands 
iiiatcriaT?n*      in  iVbrwflwfty  until  they  werflgH^  to  lamb  and 

equity  plead.  [jg 

ingy  that  all 
the  evidence 

intended  to  l>e  relied  on  at  the  hearing  slionld  be  founded  on  some  allegation  distinctly 
put  on  ihe  record,  of  the  fact  which  it  is  calculated  to  support,  or  otherwise  it  will  not 
be  admitted  on  the  hearing.  Thnu,  proof  of  a  declaration  by  the  defendant  that  '*  be 
would  endeavour  to  prevent  the  tithe-owneris  from  getting  their  tithes,"  was  rejected 
wholly  because  the  plaintili  had  not,  in  his  bill,  charged  ^uch  declaration  to  have  been 
made  by  tlie  defendant. 

A  custom  tliaA  the  land-owner  should  take  the  two  best  out  of  every  ten  lambf,  and  the 
titlie>owncr  the  next  best,  held  bad. 
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be  lihom;  and  that  he  then  drove  them  off  from      1819. 
his  said  farm  and  lands  in  Normanby  (la  toVmhip       ^^^ 
of  the  parish  within  which  the  plaintiffs  claimiBd  wdA^oother 
the  tithes)    into  an  adjoining  parish   to  a  farm     Maltbt. 
which  he»held  and  occupied  there,  called  Coates, 
and  which  was    alledged    to    be    tithe-free ;  — 
that  he  there  kept  his  said  sheep  until  the  ewes 
had   dropped  their  lambs,   and  until    the    other 
sheep  had    been  -shorn;  —  that   he    then  drove 
them    back  with  the  lambs,  and  kept  and  de- 
pastured  them    on    his  s^id    farm  and  lands   in 
Normanby  aforesaid,  without    paying    to  plain- 
tiffs the  tithe  of  such  lambs,  or  of  such  wool ; — 
that    the  defendant    purposely    and  designedly 
drove  the  said  sheep,  ewes,  &c.  out  of  Normanby 
aforesaid,  to  lamb  and  be  shorn  in  the  adjoining 
parish,  to  defraud  the  plaintiffs  of  the  tithe  of 
lamb  and  wool;  —  and  that  he  refused  to  make  to 
plaintiffs  any  compensation  for  the  value  of  such 
tithes. 

The  defendant  in  his  answer  admitted  the 
plaintiffs'  title  generally,  but  denied  their  right  to 
the  particular  tithes  sought,  excepting  for  the 
agistment  of  certain  sheep,  in  the  answer  after  ' 
mentioned,  and  other  titheable  matters  alleged  to 
be  covered  byjaoduses. 

The  answer  then  stated  that  the  defendant 
had,  for  some  years  past,  occupied,  and  enjoyed, 
and  resided  upon  a  certain  farm  called  Coates, 
which  was  tithe-free,  consisting  of  about  800 
acres,  not  situated  in  any  of  the  townships  liable 

to 
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imo.       to  pay  tithe  fo  the  plaintiflfe,  t\^o  hrilcs  dtstanf 

Hall       ^^^^  that  part!  6f  the  lands  occupied  by  defendant 

tiid  Another  j^  Normanby,  where  the  farm   buildings  of  de- 

MAJ.TBV.    fendant  A^ere  situate,   and  where   the  defendant 

depastured  his  sheep ;  and  he  alleged  that  he  had, 

for  six  years  then  last  past,  occupied  in  the  said 

township  of  Normanby^  on  his  o\vai  account,  and 

still  held  certain  farms  and  lands  containing  350' 

acres  or  thereabouts,  and  had,  for  two  years  then 

last  past,  held  another  farm  within  the  township 

of  Normanbyy  consisting  of  about  150  acres;  but 

had  not,  during  any  part  of  the  six  years   then 

last  past,  resided  on  any  part  of  such  farm  and 

lands  situate  at  Normanby^  but  at  CoateSy  as  before 

mentioned. 

lie  then  stated  that  he,  in  each  and  every  year 
since  the  respective  times  last  aforesaid,  had  and 
kept  on  his  said,  farm  and  lands  such  number  of 
cows  as  was  mentioned  in  the  schedule,  and  no 
more,  and  which  had  produced  such  number  of 
calves,  and  had  yielded  to  him  such  quantity  of 
milk  as  there  set  forth.  He  also  pleaded  a  modus 
of  2^^.  for  every  cow  having  a  calf,  in  lieu  of  the 
tithes  of  calves  and  milk;  and  \^d.  for  every  milch 
cow  having  no  calf,  in  lieu  of  the  tithes  of  milk ; 
such  Vfro  last-mentioned  payments  being  respec- 
tively in  lieu  and  satisfaction  for  all  tithes  of 
calves  and  milk  arising,  ,&c.  yearly  and  every  year 
within  the  said  township  of  Normanby :  and 
also  that  from  time,  &c.  a  custom  had  prevailed 
within  the  township  oi Normanby  for  the  owner 
of  the  tithes  for  the  time  beiug  to  receive  and 

accept 
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accept  the  tithes  af  lambs  dropped  in  the  said       I8ia 

toumship,  in  manner  following,  that  is  to  say ;-~ 

*on  the  :)d  day  of  old^a^,  in  each  and  every  year, 

the  owner  of  such  lamb^  hath  been  accustomed 

to  take  the  two  best  out  of  every  ten;  and  the 

tithing-man  or  owner  of  the  tithes,  the  third  best;' 

the  tithes  of  which  lambs  so  dropped  in  thesaJid? 

township  of  Normanby^   defendant  had  always* 

been  ready  and  willing, to  set  out  and  render  for 

plaintiffs  in  their  respective  propwtions,  at  the 

time  and  in  the  manner  last  aforesaid ;  although* 

(he  admitted)   he  had,    for  one  or   two  years, 

and  not   more,   to  avoid  litigation   and  for  no 

other  reason,    permitted  the  plaintiff  (jya//)  to 

receive  and  take  the  tithe  of  lambs  as  aforesaid 

m  the  month  of  August^  insisting,  nevertheless 

on  the  custom  set  forth. 

He  then  set  up  a  modus  of  three  farthings  for 
every  aheep  that  had  died  within  the  said  town- 
ship in  eath  year;  and  the  like  sum  for  every 
sheep  removed  out  of  the  township  after  Candle- 
^  in  each  year,  and  without  being  shorn,  in 
lieu  of  the  tithes  of  wool  of  such  sheep  so  dying 
or  being,  removed* 

The  answer  then  stated  that  the  defendant 
resided  at  Coates,  about  two  miles  from  that 
pftrt  of  the  farm  and  lands  occupied  by  him 
^^  Nofmanbif,  where  his  farm  buildings  were 
situate,  and  where  his  sheep  were  depastured ; 
J'ld  that,  such  sheep  only  as  Mere  in  that 
•^half  specified    in    the    schedule,    and    which 

had 
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1B19.  had  produced  such  quantity  of  wool,  and  of 
""^^l^  the  value  as  is  there  inentionedt  had  been  shorn 
Mid  Another  in  each  and  every  year  within  the  said  town- 
Maltby.  ship  of  Normanbtf,  since  the  plaintiffs  becaniq 
entitled  to  the  tithes  thereof;  but  that  all  the 
other  sheep  of  the  defendant  had  been  fed  in  the 
said  township  of  Normanby  during  the  same  time, 
and  had  been  removed  therefrom  to  the  defen- 
dant's farm  at  Coates^  and  had  been  driven  back 
into  the  township  of  Normanby  at  certain  times 
in  the  schedule  mentioned  and  specified,  and 
not  otherwise,  having  been  so  fed,  removed,  and 
driven  back  for  the  reasons  thereinafter  mentioned, 
afid  by  no  means  Jor  the  purpose,  or  with  the  de- 
sign or  intent  to  defraud  the  plaintiffs  of  tithes  of 
lambs  and  wool,  or  of  any  part  thereof  (referring 
to  the  schedule  for  the  number  of  sheep  and  ewes 
so  removed  as  aforesaid,  and^  the  quantity  of  wool, 
and  the  number  of  lambs,  and  the  value  of  such 
wool  and  lambs  respectively) ;  and  he  stated  that 
he  depastured  and  kept  his  sheep  during  the 
winter  on  winter  feed^  and  that  Normanby  was 
not  sufficiently  productive  for  their  nourishment 
and  support  during  the  time  they  were  lambing, 
and  that  he  grew  no  turnips  at  Normanby  afore^ 
said  or  early  artificial  grasses,  but  that  he  did 
fl^Coates; — that  he  had  no  sheep-cats  at  Normanby, 
and  that  for  the  protection  of  the  sheep  at  lambing 
time  such  cots  were  set  at  Coates  only ; ---^  that 
"the  grass  at  Normanby  was  much  fnof*e  ft  for 
the  fodder  of  cattle  than  for  the  feed  of  sheep,  and 
was  therefore  made  use  of  by  him  for  the  former 
purpose;  ^^ that  about  the  month  of  March,  it  be- 
comes 
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cwnes  necessary  to  clear  the  lands  at  Normanby,       i^i^* 
for  the  purpose  of  taking  in  grazing  beasts,  such       ^^^^^ 
lands  being  much  better  adapted  for  the  feed  of  ^*^  ^Oief 
beasts  than  for  that  of  sheepy  and  that  the  time  UMaltby, 
when  the  said  lands  at  Normanby  were  fit  to  de^ 
pasture  and  feed  the  sheep  of  defendantt  was  not 
generally  until  the  months  of  Msiy  and  June;  that 
t  considerable  number  of  the  defendant's  sheep, 
and    such  number    as   the    course  of  the  hus^ 
bandry  of  defendant  enabled  him  to  keep  at  Nor^ 
manby  at  the  shearing  time,  were  clipped  in  the 
said  township  of  Normanby:  —  and  that  the  de- 
fendant never  had  removed  any  of  his  sheep  from 
the  township  of  Normandy^  for  any  or  either  of 
the  reasons  in  the  bill  mentioned,  but  as  aforesaid^ 

He  then  pleaded  a  modus  of  2rf.  for  every  sow 
which  had  pigged  in  Lent^  \\\  lieu  of  the  titlie 
of  the  pigs  of  such  sow ;  and  that  it  had  been 
the  immemorial  custom  within  the  said  township 
of  Normanby y  for  the  owner  of  the  tithes  for  the 
time  being  to  receive  and  accept  the  tithes  of 
the  pigs  of  all  sows  which  had  itot  pigged  in 
^entj  in  the  same  manner  as  before  stated  as 
^0  the  lambs :  and  a  modus  of  l^,  for  foals. 

On  the  part  of  the  plaintiffs,  a  witness  deposed 
to  the  following  facts,  which  were  very  par- 
ticularly adverted  to  by  the  Lord  Chief  Baron  in 
delivering  judgment,  as  being  conclusive  evidence 
of  constructive  fraud  in  equity, 

VOL^  Yi.  s  "  He 
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1919.  He   stated    that  he  was   and  had  been  cd^ 

^^^  lector  of  -the  tithes  for  about  six  years;  that 
^Anotber  Jn  the  year  1812,  the  defendant  kept  about  one 
MAhii^r,  hundred  ewes  on  his  lands  in  Normanbj/^  and 
that  they  all  lambed  there  that  year;  that  the 
defendant  refused  to  pay  the  tithe  of  all  such 
lambs  ^s  were  lambed  before  Lady^day  in  that 
year,  alleging,  that  as  he  was  then  tenant  to  the 
then  owners  of  the  tithes  a,rising  within  the 
several  townships  of  Norman  by  ^  Stawe,  Shin  on, 
and  Bransby,  which  tenancy  did  not  expire  until 
Lady 'day,  1312,  he  was  entitled,  as  such  tenajit, 
to  the  tithes  of  such  lambs  as  were  lambed  before 
that  time ;  that  the  defendant  offered  to  pay  tithes 
for  such  lambs  as  were  lambed  after  Lady-day  in 
that  year,  but  that  the  plaintiffs  refused  to  receive 
the  titlie  of  such  lambs  only,  contending  that 
they  were  entitled  to  the  tithe  of  all  the  lambs, 
whether  lambed  before  or  after  Lady-day  in  that 
year,  particularly  as  the  defendant,  on  entering 
upon  the  said  tithe  9,t  Lady-day,  ISOQ,  received 
the  titlie  for  all  lambs,  whether  lambed  befor?  or 
.  /    after  Lady-day  in  that  year. 


He  also  deposed,  that  the  defendant  had  kept 
on  his  said  farm  and  lands  in  Normaniy  in 
and  during  the  year  1813,  about  two  hundred 
sheep,  but  he  could  not  set  forth  how  many  of 
them  were  ewes ; — that  all  such  of  the  said  sheep 
as  were  ewes,  were  kept,  fed,  and  depastured  in 
the  said  township  of  Normajiby  during  the  whole 
of  that  year,  and  that  several  of  the  said  other 
sheep  were  kept,  fed,  and  depastured  in. the  said 

township 
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townshfp  of  Normanby  until  the  summer  of  1813,  ^w*- 
and  were  then  sold  off  as  they  became  fat;  and  ^"Jj^ 
that  the  remaining  part  thereof  were  kept,  fed,  ^n^^noticr 
and  depastured  in  the  said  township  until  the  MUtiVi 
htter  end  of  the  month  of  October  following, 
when  they  were  removed  from  the  said  township 
of  NoYmanby  intp  other  townships  or  places  to 
be  fed  on  turnips ;  —  that  such  of  the  said  sheep 
as  Averc  t.^^^  did,  in  the  year  1813,  produce 
about  seventy  lambs,  and  that  such  lambs  were 
dropped  or  foUen  iniVbriw^nAy;— that  the  defen- 
dant did,  in  the  year  1813,  set  out  and  render  to 
the  plaintiff /f7//iflm  Hall^  tithes  of  the  said  last- 
mentioned  lambs;  —  that  the  defendant  did  keep 
on  his  said  farm  and  lambs  in  Normanby  aforesaid, 
in  and  during  tire  year  1314,  seventy-five  ewes 
and  one  hundKcd  and  six  other  sheep,  and  that 
such  ewes  as  had  not  lambed  at  Lady-day ^  1814, 
were  removed  from  the  said  township  oi  Nor* 
man  by  Sit  or  shout  Lady-dayt  1814,  tefore  they 
had  dropped  their  lambsy  into  the  adjoining 
parish  of  Coates,  where  they  remained  until  about 
the  middle  of  June,  1814,  andzvere,  together  with 
the  lambs f  then  removed  back  from  Coates  to  Nor- 
manby, and  there  kepty  fed,  and  depastured 
during  the  remaining  pari  of  that  year^  and 
that  such  of  the  said  other  sheep  as  were  two  years 
old,  were,  after  being  shorn,  kept,  fed,  and  de- 
pastured in  the  said  township  oi  No7^manby\ixi\A\ 
the  month  of  July ,  and  were  then  either  sold  off 
unshorn,  as  fat  sheep,  or  removed  from  Normanby 
into  the  adjoining  parish  of  Coates,  and  there 
shorn,  and  afterwards  sent  to  market  and  sold,' 

s  2  and' 
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1819.  and  that  the  remaining  part  of  the  other  sheep, 
^^^  being  one  year  old,  were  kept,  fed,  and  dc- 
and  Another  pastured  in  the  township  of  Normanby  \mti\  the 
Maitbt.  month  of  October,  and  were  then  removed  from 
Normanby  into  some  other  township  or  place 
for  the  purpose  of  being  there  fed  on  turnips, 
from  whence  they  were  removed  back  to  Nor- 
manby in  the  following  spring; — that  in  the  said 
month  of  JiuTie,  1814,  the  deponent  counted  one 
hundred  and  twenty-six  lambs  which  had  been 
brought  back  from  the  adjoining  parish  o/'Coates, 
where  the  same  had  been  dropped  or  fallen  thai 
yeary  i/j/o  Normanby ; — that  the  defendant  re- 
fused to  pay  to  plaintiff  Sir  John  Beckett,  tithe 
for  such  lambs  as  were  lambed  before  Lady-^day  in 
that  year,  alleging,  that  as  he  was  tenant  to 
Six  John  Beckett^  for  his  share  of  tithes  arising 
within  the  several  townships  of  No?*manby,  Stowe, 
Shirton,  and  Bransby^  and  which  tenancy  did 
not  expire  un\x\  Lady-day  1814,  he  was  entitled, 
as  such  tenant,  to  the  said  Sir  John  Beckett's 
share  of  the  tithes  of  such  lambs  as  were  lambed 
he  fort  Lady-day,  1814,  but  that  he  offered  to  pay 
to  plaintiff,  William  Hall,  his  share  of  the  tithes 
of  such  last-mentioned  lambs  as  were  lambed 
htf ore  Lady-day  \^\4i  \  —  and  that  the  plaintiff 
(Half)  refused  to  accept  the  tithe  of  such  last- 
mentioned  lambs  only,  alleging  that  he  was  en- 
titled to  tithe  of  such  lambs  as  had  dropped  from 
the  ewes  which  had  been  so  removed  from  Nor- 
manby to  Coates  after  Lady-day  in  that  year,  as 
well  as  to  the  tithes  of  the  lambs  which  had  been 
lambed  in  Normanby  before  Lady-day:  —  and  that 

defendant 


S4d 


1819. 


Hall 


V. 

Maltbt. 
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defendant  also  refused,  for  the  reasons  aforesaid, 

to  pay  to  plaintiffs,  or  either  of  them,  the  tithe 

of  such  of  the  said  lamhs  as  were  dropped  from    and'Aiiother 

the  ewes  which  had  been  so  removed  from  Nor- 

manby  to  Coates. 

The  witness  deposed  to  nearly  the  same  effect,  as 
to  a  similar  practice  of  the  defendant  on  his  farm 
and  lands  in  Nor  manby  ^   during  the  years  1815, 

1816,  and  1817,  and  that  defendant  did' not,  in 
the  said  years  1812,  1813,  1814,  1815,  1816,   and 

1817,  or  any  of  them,^set  out  and  render  to  and 
for  the  said  plaintiffs,  or  either  of  £hem,  or  any 
person  on  their,  or  either  of  their  behalf,  to  the 
knowledge  or  belief  of  deponent,  tithe  of  such 
lambs,  or  make  or  pay  any  compensation  or  satis- 
faction for  the  tithe  thereof,  or  for  the  agistment 
of  such  sheep. 

The  same  witness  also  swore  that  the  defendant, 
during  the  several  years  1812,  1814,  1815,  1816, 
and  1817,  a  short  time  before  shearing  time,  did 
drive  away  all  the  fat  sheep,  about  eighty  in 
number  in  each  year,  from  his  farm  in  Normanby 
aforesaid,  to  the  parish  of  Coates^  before  such 
sheep  were  shorn,  and  that  such  sheep  were  im- 
mediately shorn  thercy  and^  then  sold  off  as  fat 
sheep; — that  the  lambs  in  each  of  the  said  years, 
(the  numbers  of  which  were  set  forth  in  deponent's 
answer  to  another  interrogatory,)  were,  towards 
the  latter  end  of  each  year,  driven  by  the  defend- 
ant from  his  farm  in  Normanby  aforesaid,  to  some 
other  place  out  of  the  said  township,    and  that 

s  3  sue)' 
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1819.      such  lambs^  after  being  clipped  in  the  parish  of 
^^^      CoaUs  in  the  following  year,  were  driven  back 
•Dd  Another   by  defendant  to  his  said  farm  at  Norman  by,  except 
Maltby.     that  in  the  spring  of  the  year  1817,  the  lambs  of 
the  preceding    year  were  brought  back  to  the 
township  of  Normanby^  and  fed  on  turnips  there 
for  a  short  time,  when  they  were  again  removed, 
before  shearing  time,  from  Normanby  into  Coates^ 
where  they  were  shorn,  and  after  being  shorn, 
were  brought  back  into  Normanby  \ — and  that  the 
defendant  did  not,  in  any  of  the  said  years,  set 
out  or  render  to  or  for  the  plaintiffs,  or  any  per- 
son on  their  behalf,  the  tithe  of  the  wdol  of  such 
sheep  and  lambs,  or  make  or  pay  any  compensa^ 
tion  or  satisfaction  for  the  same% 

The  deponent  then  stated  that  the  defendant 
did  not,  in  the  several  years  1812,  1813,  1814, 
1815,  1816,  and  1817,  respectively,  or  in  any 
or  cither  of  them,  pay  to  plaintiffs,  or  either  of 
them,  any  compensation  or  satisfaction  for  the 
agisttfient  of  any  number  of  sheep  and  lambs  kept, 
fed,  and  depastured  in  the  said  township  of  Nor- 
manby in  those  years,  or  any  of  them ;  and  he 
swore  that  it  was  usual  and  customary  for  tlie 
farmers  or  occupiers  of  land  in  Normanby,  who 
kept  ewes  there,  to  wean  or  separate  the  Iambs 
from  their  dams  at  or  about  Lammas^day  in  each 
year,  at  which  time  the  said  lambs  were  about 
four  months  old. 

The  deponent  also    swore  that    the   defendant 
didf  some  time  in  the  year  1814,  in  hi^  presence 

and 
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and  hearing,  say  or  declare  to  plaintiff  Sir  John       1819. 
Beckett,  that  whilst  he  (the  defendant)  was  the       ^^^ 
tenant  or  occupier  of  the  said  Sir  John  Beckett'^  and  ADothcr 
two-third  parts  of  the  tithes  of  Nortnanby,  Stowc,     Maltby. 
Shirton,  and  Bransby,  it  was  not  worth  his,  (the 
defendants^  while  to  remove  his  ewes  from  Nor- 
manby  into  any  other  place  to  lamb,  but  when  he  ' 
had  to  account  for  the  whole  tithes,  he  would  try 
what  he  could  to  prevent  the  tithe-owners,   or 
either  of  them,  from  getting  the  tithes. 

The  defendant  gave  evidence  of  the  money- 
payments,  and  of  the  customs  pleaded  by  him. 

JDauncey  and  Roupell  for  the  plaintiffs,  aft^r 
taking  objections  to  the  la3nng  of  some  of  the 
moduses,  contended,  that  as  to  the  custom  re- 
specting the  tithing  of  lambs,  it  was  bad,  because 
Iambs  are  not  legally  titheable  till  the  1st  of  ^ei- 
gust,  or  till  they  can  be  weaned :  citing  Croft  w 
Blake  (a),  ^nA  Heat  on  v.  Regal  (b); — that  the 
modus  set  up  for  sheep  dying  or  removed  out  of 
the  township  of  Normanby,  could  not  be  a  modus 
for  agistment:  Garnons  v,  Barnard (c) ; — and  tliat 
it  was  also  void  for  it^  uncertainty,  Phillips  v. 
Symes  (d) ;  and  they  insisted  that  the  customs 
of  tithing  the  lambs  and  pigs,  as  stated  in  the 
answer,  were  illegal,  because  they  abridged  the 
common  law  right  of  the  tithe  owner,  who  was 
thereby  entitled  to  a  choice  of  the  ten  parts,  and 
therefore  could  not  be  established. 

(a)  2  Gwil.  630.  (c)  2  G  wil.  14628. 

(5)  2  G  wil.  630.  (rf)  2  GwU.  654. 

s  4  On 
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18JJ?.  On  the    charge  of   fraudulent  removal,    tliey 

Hail       ^^S^^>  ^^^  ^^^  fraud  being  fully  established,  both 

■9d  Another  jjy  the  proof  of  the  practice,    (referring  to  the 

maltbt.    evidence,)  and  by  the  defendant's  own  declarations 

of  a  fraudulent  intention  in  so  removing  the  sheep, 

the  plaintiffs  would  be  entitled  to  an  account  of 

the  tithes  of  such  sheep>  or,  at  least,  an  issue  to  trj 

the  question  of  the  fraud,  citing  Boys  v.  Ellis  (f ), 

as  an  instance  where  the  Court  entertained  great 

doubt  on  the  same  point,  and   urging  that  the 

facts  proved  in  this  case, 'made  it  a  much  stronger 

one  than  that  was, 

[The  Lord  Chief  Baron. — ^You  have  not  alleged 
in  your  bill  the  fact  of  any  conversation  on  the 
subject  of  the  defendant's  fraudulent  intention  in 
removing  the  sheep  having  taken  place;  and  I 
shall  therefore  put  that  part  of  the  evidence  out 
of  the  case,  according  to  the  sound  rule  of 
pleading  adopted  by  all  Courts  of  Equity.] 

Martin  and  RichardSf^  fox  the  defendant,  in- 
sisted, on  tlie  other  hand,  that  the  moduses  were 
good  and  well  laid,  and  that  the  customs  were 
not  contrary  to  law. 

In  support  of  the  Candlemas  payment,  they 
cited  the  case  of  Boscawen  v.  Roberts  (y),  and 
Ellis  V.  Saul  (g) ;  submitting  that  the  time  of 
the  render  of  tithes  of  Jamb  was  a  matter  de- 
pending on  the  custom  of  the  county,  and  they 

tt)  2  GirU,  047.       </)  3  Gwil.  940.       (y)  4  G  wH.  18^. 
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urged  that  that  was  here  proved  to  be,  as  stated       1810. 
m  the  answer.  ^-''^/-^ 

and  AqoUict 

It  was  admitted  (in  answer  to  an  inquiry  by  maltbt, 
the  Lord  (^hief  Baron)  that  there  was  no  case 
establishing  that  a  custom  of  allowing  the  owner 
to  choose  the  best  two  out  of  ten  before  the 
clergyman  might  choose,  but  it  was  submitted 
that  there  was  nothing  illegal  or  fraudulent  in 
such  a  custom,  if  it  should  be  proved  to  exist« 

On  the  question  of  fraud,  in  the  conduct  of 
the  defendant  in  removing  his  sheep,  as  stated  in 
the  bill,  thev  contended  that  a  farmer  was  en- 
titled  to  remove  his  sheep,  and  they  submitted 
that  the  defendant  had  satisfactorily  removed  the 
ground  of  that  charge  by  his  answer  on  the  record, 
and  that  as  to  the  evidence  of  his  declaration 
of  an  intention  to  defraud  the  tithe^owner,  such 
a  declaration,  even  if  made,  could  not  now  be  set 
up  in  evidence  against  his  positive  oath ;  and  that 
fraud  being  wholly  a  question  of  fact,  could  not 
be  decided  by  the  Court  without  an  issue ;  and 
they  submitted  that  the  case  of  Ellis  v.  Boys  was 
an  authority  in  favor  of  the  defendant,  because 
the  Court  had  there  decided  that  there  must  be 
strong  and  direct  proof  of  the  fraud  charged, 
whereas  in  this  case  fraud  had  not  been  proved 

Dauncey  having  replied 

The  Lord  Chief  Baron  intimated  that  his  opi- 
nion at  present  was,  that  the  payment  at  Candle- 
mas 


S54 
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mas  could  not  be  mamtained  as  a  modus ;-~  and 
that  the  custom  of  allowing  the  owner  the  first 
choice  of  the  tAVO  best  lambs,  was  contrary  to 
bw. 


Adv.  vuit. 

litkjtmmry.       RfCHARDS,  Lovd  Chief  Baroft^  now  delivered 
judgment  :— 

[Having  stated  the  object  of  tlie  bill,  and  that 
it  was  not  necessary  to  enter  into  a  statement  of 
the  points  of  title,  because  they  were  admitted 
by  the  answer.] 

The  chief  defence  is,  that  there  are  several 
moduses  and  customs  of  tithing,  applying  to  spe- 
cific tithes. 


The  answer  first  sets  up  a  modus  of  'sfrf.  for 
every  cow  having  a  calf,  in  lieu  of  the  tithes 
of  calves  and  milk;  l^d.  payable  on  Easter  Mon- 
day, for  every  milch  cow  having  no  calf,  in  lieu 
of  the  tithe  of  milk ;  Qd.  for  every  sow  which 
had  pigged  in  Lent :  and  for  every  sow  which  had 
not  then  pigged,  when  the  pigs  should  be  three 
weeks  old,  the  owner  of  such  sow  and  pigs 
having  taken  the  two  best  of  every  ten,  the  tithe- 
owner  is  to  take  the  third  best :  and  Id.  for  every 
foal  within  the  year. 


I  do 
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I  do  not  find  that  there  is  auy  evidence  offered  Wi9. 

to  contradict  those  money-payments,  and  I  think  ^^ 
that  there  is  proof  sufficient  to  support  them. 


r. 


I  must  therefore  give  the  plaintiffs  an  oppor- 
tunity  of  carrying  on  the  inquiry  further^  by 
issues,  or  the  bill  ipust  be  dismissed^ 

The  other  prescriptions,  pleaded  as  moduses^  are 
under  different  circumstances.  With  respect  to 
lambs,  the  defendant  insists  that  there  is  a  cus* 
tomary  mode  of  rendering  that  tithe  (his  Lord* 
«faip  stated  it).  It  is  obvious  that  this  does  not  fall 
vithin  the  legal  notion.of  a  modus.  The  answer 
does  not,  indeed,  affect  to  call  it  a  modus,  which 
is^  in  legal  language,  a  money-payment,  or  other 
distinct  compensation,  in  lieu  of  titheable  matters* 
This,  therefore,  is  not  a  modus.  It  is,  if  anything, 
a  manner  of  paying  tithes  in  kind;  fdr  it  proposes 
to  the  parson  to  take  one  in  ten;  but  it  is  a  de« 
parture  from  the  legal  course  of  rendering  tithes. 
It  is  not  more  beneficial  to  the  parson.  On  the 
contrary,  there  is  no  consideration  for  the  custom 
moving  to  the  tithe-owner,  nor  is  there  any  pro- 
vision made,,  under  the  custom,  as  stated,  for 
any  lambs  under  or  above  the  number  of  ten. 
Itt  every  view  of  the  case,  I  must  say,  I  cannot 
consider  it  as  a  legal  mode  of  rendering  the  tithe. 
It  is  one  which  would  deprive  .the  parson  of  his 
common  law  right.  An  account,  therefore,  must 
b^  deci'eed  of  the  tithe  of  lambs  in  kind. 


As 
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■Bd  Another 

M&LTBY* 


*^^^'  As  to  the  pigs  dropped,  not  in  Lent,  that  alleged 

Hail  cu3tom  is  liable  to  the  same  objection ;  there  must 
therefore  be  an  account  decreed  as  to  them  also, 
for  the  same  reasons ;  for  I  think  it  is  impossible  to 
maintain  that  these  customs  are  a  proper  mode 
of  rendering  tithe.  Instead  of  giving  the  plain- 
tiffs a  tenth  at  his  choice,  as  is  the  common  course 
of  tithing,  you  thus  exclude  them  from  the  op- 
portunity of  choosing  one  of  them,  which  is  quite 
contrary  to  the  mode  established  by  the  common 
law. 

Then  as  to  sheep,  the  defendant  also  pleads 
moduses  of  three  farthings  for  every  sheep  that 
had  died  in  Normanby  within  the  year,  and  for 
every  sheep  removed  out  of  the.  township  after 
Candlemas y  without  being  shorn,  in  lieu  of  the 
tithe  of  wool.  Now  I  find  infinite  difficulty  in 
conceiving  how  these  payments  can  be  considered 
as  moduses  covering  the  tithe  of  wool.  The 
tithe  of  that  article  does  not  accrue  until  shear- 
ing time,  and  this  money-payment  is  pleaded  to 
be  payable  at  Candlemas^  which  would  be  before 
the  wool  tithe  would  be  due.  It  cannot,  there* 
fore,  be  a  modus  in  lieu  of  the  tithe  of  wool.  Sup- 
pose the  animal  should  live  beyond  Candle- 
maSy  yet  die  before  shearing  time,  in  that  case, 
as  this  modus  is  set  out,  there  would  be  no  pro- 
vision for  the  clergyman  for  the  feeding  of  such 
sheep,  and  therefore  there  must  be  an  account  of 
that  tithe,  and  also  of  the  tithe  of  agistment  of 
sheep  removed  before  they  were  shorn,  except 
such  as  were  fairly  removed  to  Coates,  the  defea- 

dant*s  other  farm.     , 

Then 
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Then  arises  the  point  with  respect  to  the  qiics-       ^^^» 
tion  of  fraud,  with  reference  to  the  sheep  re-       ^^^ 
moved^    The  bill  charges  that    the  conduct  of  "^Anotiwr 
the  defendant,  in  that  removal,  was  calculated  to     Maatw* 
defraud  the  plaintiffs,  and  that  it  was  adopted 
for  that  purpose.     Unquestionably,  if  that  charge 
vera  established,  the  plaintiffs  would  be  entitled 
to  the  tithes  oT  such  removed  sheep,  as  much  as 
they  would  have  been  if  the  sheep  had  continued 
on    the  Normnnbjf  farm,   for  without  doubt,   if 
you  take  away  the  animals  for  awhile,  for  the 
purpose  of  defrauding  the  tithe-owner,  he  is  not 
to  be  a  loser  by  such  a  practice;  and  a  Court  of 
£quity  would  take  care  that  justice  should  be 
done  to  him. 

Now  that  question  depends  entirely  on  the  evi- 
dence,. It  is  clear  that  the  farmer  may  remove 
them  under  some  circumstances,  and  that  he  can- 
not, under  others ;  and  the  question  therefore  is, 
what  are  the  circumstances  in  this  case  ? 

His  Lordship  read  the  whole  of  the  evidence 
already  detailed  as  to  that  part  of  the  case. 

It  is  quite  clear  that  great  numbers  of  lambs 
were  kept  in  each  year  ^iNormanby  for  a  given 
period  of  long  duration,  and  then,  after  a  certain 
season,  removed  thence  to  Coatesj  and  kept  there 
awhile,  for  a  shorter  time ;  they  were  then  brought 
back  again  to  Normanbjf^  and  there  kept  and^ 
fed  for  a  tirne^  as  stated  by  tlie  witness :  and  on 
the  evidence  given,  I  think  it  is  very  difficult  to 

say 
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inn.  say  that  there  is  not  fraud  in  such  temporary  re* 
^^^  niovals  as  have  been  proved  in  this  case,  that  is, 
and  ♦nodier  in  the  sensc  in  which  we  consider  fraud  in  a  Court 
Maltbt.  of  Equity.  It  appears,  that  until  the  year  18 13, 
the  defendant  farmed  the  tithes  of  Normanby 
himself,  and  that  the  shearings,  before  that 
time,  were  made  in  Normanbyy  but  that  in  sub- 
sequent years,  when  hi?  tenancy  ceased,  he  then 
removed  the  sheep  to  be  shorn,  to  CoateSy  just 
befpre  the  tithe  was  becoming  due,  that  is,  just 
before  shearing  time.  Then,  after  they  were  shorn, 
they  were  brought  back  again  to  Normanby.  The 
same  thing  were  done  with  the  ewes  about  to  bring 
forth  lambs.  They  were  brought  away  from  Jv^^- 
manby  to  Coates  a  little  before  they  were  expected 
to  lamb;  they  dropped  their  lambs  in  Coates^  and 
afterwards  they  and  their  lambs  were  brought  back 
again  to  N or manby. 

This  certainly,  therefore,  appears  to  be  a  very 
strong  case  of  fraud,  and,  as  it  seems  to  nie> 
when  I  observe  that  there  is  not  one  word  of 
evidence  to  disprove  the  fraud,  as  charged  by  the 
bill,  and  there  is  not  the  least  attempt  to  ex- 
plain it,  quite  irresistible. 

I,  however,  entirely  lay  out  of  this  case,  all 
that  the  witness  has  sworn,  as  to  the  cleclara- 
tion  of  the  defendant  concerning  the  fraud, 
and  his  confessing  that  it  was  his  intention  to 
defraud  the  tithe  owner ;  and  my  reason  is,  be- 
cause there  is  nothing  of  that  kind  stated  in 
the  bill,  so  that  the  defendant  could  have  had  no 

opportunity 
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opportunity  of  answering  or  explaining  it,  and  he  isia 
could  not  Uierefore  have  been  aware  that  any  such  haiT^ 
matter  was  intended  to  be  proved,  and  in  cases  "^  tT** 
of  frauds  declarations  of  a  fraudulent  purpose  are  ^*aw»^» 
often  the  very  gist  of  the  case.  He  had  no  sort 
of  intimation  of  it,  so  as  to  enable  him  to  cross- 
examine  the  witness  on  that  fact  I  am  the  more 
anxious  to  state  that  we  are  not  now  to  be  al- 
lowed to  enter  upon  that  part  of  the  evidence  in 
this  case,  there  being  no  ground  laid  for  it  by  the 
allegation^  in  the  bill ;  because  I  wish  to  have 
it  make  a  due  impression  on  those  who  are  in 
the  habit  of  drawing  pleadings  in  equity,  in 
order  that  they  may  take  care  that  that  which 
is  the  gist  of  the  cause  should*  be  stated  on  the  re- 
cord, for  it  is  too  much  for  a  defendant  to  be  over- 
powered by  evidence  which  he  could  have  no  idea, 
from  any  statement  in  the  bill,  would  be  brought 
forward  at  the  hearing,  when  he  might  otherwise, 
perhaps,  have  been  able,  if  he  had  been  aware  of 
it,  to  explain  it  to  the  satisfaction  of  the  Court. 
This,  however,  I  am  aware  is  a  delicate  matter 
for  the  consideration  of  the  pleader,  as  it  is  often 
dangerous  to  reveal  the  evidence  intended  to  be 
used,  but  the  bill  and  answer  have  vefy  great 
effect  on  the  decision  of  every  cause,  and  although 
we  would  wish  to  avoid  prolixity,  and  all  un- 
necessary matter,  generally  speaking,  yet  it  is  in-  ^ 
dispensibly  necessary  to  state  a  defendant's  de- 
claration of  fraud  on  the  record,  if  it  is  intended 
to  be  used  against  him  on  the  evidence  at  the 
hearing.  In  this  case,  that  declaration  not  being 
mentioned  in  the  pleadings,  cannot  be  suffered 

to 
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1819.      to  be  given  in  evidence  in  the  cause ;  fbr  if  that 
^^^     acknowledgment  were  proved  to  be  true,  tliere 
Md  Another  would  be  no  necessity  for  any  furtlier  proof  on 
maltby.    the  subjects 

In  the  present  case,  however,  I  think  the  evi- 
dence of  fraud  is  abundantly  strong,  withoat 
reference  to  the  evidence  of  the  defendant's  de- 
claration, which  is  not  warranted  by  the  pleadings; 
I  am  of  opinion,  under  the  circumstances  which 
^  appear  by  clear  legitimate  evidence,  the  fraud  i? 

here  sufficiently  apparent ;  but  I  must  repeat,  that 
although,  generally  speaking,  it  may  not  be  neces- 
sary to  state  on  the  record,  declarations  by  die 
defendant,  yet  in  a  cade,  charging  fraud,  where 
such  declarations  are  often  the  gist  of  tlie  cause, 
great  injustice  would  be  done  to  the  party  it 
evidence  were  received  of  such  declarations»  where 
they  are  not  charged  in  the  bilL 

In  the  case  of  Evans  and  Bicknell^  the  Lx)rd 
Chancellor,  very  soon  after  he  came  to  the  Great 
Seal,  so  determined,  on  occasion  of .  an  attempt  to 
introdnce  evidence  of  this  kind,  without  previous 
intimation  to  the  party  against  whom  it  was  to  be 
'  used,  by  alleging  it  in  tlie  bill.  He  has  held  the 
same  opinion,  I  believe,  ever  since,  and  no  man  can 
differ  from  him  'in  thinking  that  such  a  thing 
cannot  be  done.  For  that  reason,  as  I  said  before, 
I  put  this  evidence  entirely  out  of  the  question. 

There  must  be  an  account  of  the  tithe  of  lambsr 
and  of  the  wool  of  such  sheep  as  were  removed  in 

the 
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the  several  years  mentioned  in  the  bill  before  they  1819. 

were  shorn,  and  of  the  agistment  of  such  sheep,  ""^^ 

except    those  which  were?  removed  to  Coa/e^  to  and  Another 

be  shorn/  maltby* 

Decree  accordingly. 


Coram  Richards,  i^ord  chief  baron. 


In  Re  Cheutset  Market*  nunddy, 

iSiA  Janunrif, 

Ex  parte  W ALTHEW  and  others. 


The  petitioners,  were  three    inhabitant  house-    JurUdietion. 
keepers    of   the    town   or  village  of   Ckertsey  on  a  petition 

,  o  \  presented  bj 

{Surrey).  inhabitant 

'pkp  householders, 

nnder  the  ttat. 

on  account  of 
m  misai^plicatlon  of  the  funds  of  a  parish  charity  by  the  trnstees,  where  the  application 
doai  not  extend  to  regulate  or  alter  the  charity,  or  to  carry  It  into  execution,  tbia 
Ccmrt  hiu  jurisdiction,  although  the  charity  be  established  by  royal  charter. 

Pariie$.  '  ' 

The  Court  win  not  entertain  charges  against  one  or  more  of  trustees,  on  the  ground  of 
tMr  being  the  acting  trustees,  and  that  they  are  alone  complained  ol>  unless  the  others 
or  their  representatives,  are  also  brought  before  the  Court. 

The  Attomev  General  is  not  a  necessary  party  to  such  a  petition ;  it  Is  suffici<?nt  that 
he  certify  his  allowance  of  it. 

-  SefRi{«»  that  proof  of  tlie  general  (though  not  nniversal)  approbation  of  the  paridi  is 
snificient  to  justify  the  bond  fide  conduct  of  trustees,  wliere  they  have  a  discretion  to 
exercise,  and  llie  Court  will  not  interfere,  where  their  acts  have  be^n  so  approved  :  and 
if  in  consequence  of  the  decayed  state  of  an  old  markct-hoiiso  built  originally  on  ground 
gi^nbythe  charter  for  the  purpose,  a  new  one  be  rebuilt  by  ^lieni,  wHh  such  general 
consent,  Uie  trustees  may  remove  it  to  any  moi'e  couvenieut  place,  Wra  viUam, 

Laches, 
The  death  of  some  of  the  trustees  and  great  delay  in    bringing  forward  charges 
against  tbeir  represeatativcs,  is  preclusive  against  petitioners. 

CoBtlt. 

A  petition  open  to  tlie  objections  stated,  held  to  be  veuitloasy  and  was  therefore  dis* 
sniesed  with  cMds.  ... 

<iiiere  what  shall  be  a  dedication  of  private  property  to  the  public  good  ? 
VOL.  VI.  T 


^^^  CASES  IM  tHE  EXCHEQUtB, 

i«w.         The  petition,  which  was  filed  m  1818,  after 
In  Re  C0BBT.  setting  out  the  letters  patent  of  Queen  Elix.  (by 
$9rUMut.  ^hich  her  Majesty  granted  to  certain  trustees, 
their  heirs  and  assigns,  power  to  hold  an  addi* 
tional  weekly  market,  and  an  additional  yearly 
fair,  and  Court  of  Pie  Poudre  in  the  village  of 
CherUejfj  for  the  improvement  of  the  village,  and 
the  relief  of  the  poor  there :  having  recited  tbat 
her  Majesty  had  dso  granted  a  vacant  piece  (an 
acre)  of  waste  ground,  described  by  its  appurte- 
nances, for  the  purpose  of  the  said  &ir  and  mar- 
ketS|  and  for  building  a  market-house  thereon^  and 
stalls  and  standings  thereon^  or  elsewhere  within 
the  manor,  to  hold,  &c.  to  the  trustees,  to  apply  the 
profits  to  the  use  and  relief  of  the  inhabitant  poor, 
paying  2#.  a  year  for  all  services  and  demands  what- 
soever :)  stated,  that  by  indentures  of  lease  and  re- 
lease of  the  10th  and  1 1th  December,  1789,  WiU 
Ham  DundaSy  of  Chertsey^  only  surviving  feoffee 
and  trustee  under  a  former  deed  of  feoflment,  grant- 
ed to  certain  new  trustees  the  same  premises  for 
the  same  purposes,  and  upon  the  same  trusts ;— that 
ijoon  after  the  grant  of  the  letters  patent  a  market- 
house  of  certain  dimensions  and  description  had 
been  built  on  the  said  spot  of  ground,  and .  that 
large  tolls  were  derived  from  the  influx  of  busi- 
ness done  there ;— that  John  Brown,  one  of  the 
trustees  in  the  said  indenture  of  1789,  had  been 
continually  the  acting  trustee  or  manager  of  the 
trust-estate;— that  in  1809,  Brown,  without  the 
concurrence  of  any  of  the  then  surviving  co-trus- 
tees in  the  deed  of  1789,  and  against  the  express 
objection  of  some  of  them,  and  particularly  of 

milim 
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fVilliam  Goring,  under  the  mdetnnity  of  certain  '^^^9^ 
p^rsops  (not  trustee^)  interested  ia  the  destruction  i^r^  cheet- 
of  the  market-house,  caused  it  to  b^  pulled  down ;  *^^  ^^^^* 
aqd  that  he  had  3old  thp  materi^K  V^^  applied  thp 
proceed3  to  his  owQ  use,  the  market->bQUse  being 
at  that  time  only  in  a  imall  degree  out  of  repair; 
that  Brofwn^  being  afterwards  alarmed  by  the  gene- 
ral complaint  of  the  inhabitants,  set  on  foot  a  subr 
scription,  and  having  collected  a  considerable  sum 
of  money,  built  a  new  market-house  in  the  town 
of  Chertsey ;  but  that  it  was  merely  a  small  open 
building  without  a  court-house,  which  the  other 
had  had,  and  in  all  respects  very  inferior  to  the 
old  one,  tending  in  consequence  to  the  decay 
of  the  niajket,  and  the  abolition  of  the  ancient 
Court  of  P|>  Poudrc%  which  had  been  formerly 
held  there  once  a  fortnight. 

The  petition  ako  stated,  th^t  the  new  tniilding 
had  been  erected  on  premises  which  were  the 
property  of  individuals,  (Messrs,  Porter)  for 
their  private  benefit,  ^nd  not  (m  the  site  pf  the 
old  n]iarket-hou3«  (the  ground  granted  by  the 
charter),  and 

That  Brown  had  applied  a  very  small  portion, 
of  the  money  received  by  him  during  the  ex- 
ercise of  his  trust  arising  from  the  tolls,  &c.  tp 
the  use  of  the  poor,  and  had  appropriated  the 
remaind^  to  his  own  uae. 

The  petition  then  stated,  XhdiBroxpn  died  in 
1812,  leaving  sufEcient  assets;*— 'that  since 
Brown'^  death,  Goring^  the  only  jsurviying  trustee^ 

T  2  had 
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1819.  had  appointed  certain  other  persons  to  be  new 
'^'^  trustees ;— that  during  the  life  of  Brown  «oibc 
f BY  Market,  of  hi^  co-trustecs  had  received  part  of  the  profits 
of  the  said  market,  and  part  of  the  subscriptfon 
money,  which  had  not  been  applied  to  the  relief 
of  the  poor;— and  so  also  of  the  new 'trustees; 
and  the  petition  concluded  by  stating  particular 
instances  of  consequent  decay  of  the  market, 
and  failure  of  the  profits  which  it  alleged  to  be 
attributable  to  the  removal  and  inferior  accom- 
modation of  the  new  building. 

The  petitioners  therefore  prayed,  that  it  might 
be  referred  to  the  Deputy  Remembrancer,  to  in- 
quire and  state  the  value  of  the  materials  of  the 
old  market-house  pulled  down  by  the  said  John 
Brown,  and  how  much  money  he  received  from 
the  sale  of  such  parts  thereof  as  he  had  sold,  and 
if  he  had  converted  any  part  thereof  to  his  own 
use,  and  what  was  the  value  thereof.  And  that 
the  Deputy  Remembrancer  might  also  inquire 
and  state  what  were  the  dimensions,  state,  and 
condition  of  the  market-house  and  court-house  at 
the  time  the  same  was  so  pulled  dozen,  and  what 
sum  of  money  would  then  have  been  sufficient  to 
repjtir  the  same,  and  what  sum  of  money  would  be 
required  for  rebuilding  the  same  upon  its  former 
plan,  scite,  and  dimcnsiofis. 

And  that  the  personal  representatives  of  Brtfwn 

might  be  directed  to  pay  into  Court  on  account 

of  the  charity  estate,  the  value  of  the  materials  oi 

I  the  said  old  market-house  and  court-house;  and 

that    such  sum    of  money    as  the    said   Deputy 

llcmembrancer 
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Remembrancer  should  report  to  be  necessary  ./or       I819. 
rebuiiding  and  re-instating  the  said  market-house  i„^7c^rt- 
and  court-house  on  the  same  plan  and  site,  and  in  *'y  markst. 
the  same  state  and  condition  a&  they  were  in 
when  the  same  were  pulled  down. 

And  that  an  account  might  also  be  taken  of  the 
tolls  due,  and  other  profits  or  sums  of  money 
possessed  or  received  by  the  said  John  Broxvn  in 
his  life-time  for  or  on  account,  of  the  said  trust 
estate ;  and  also  of  his  payments  for  or  on  an  ac- 
count of  the  said  trust-estate^  and  that  they  should 
be  ordered  to  pay  what  should  appear  to  be  due 
from  the  estate  of  Brown  to  the  trustrcstate,  into 
the  hands  of  the  Deputy  Remembrancer,  to  the 
credit  of  the  charity  estate  :  and  that  an  account 
might  also  be  taken  of  the  sums  of  money  and 
property  possessed  and  received  by  William 
Goring  the  elder,  for  or  on  account  of  the 
said  frust-estate,  previous  to  the  8th  day  of  July, 
J  8 13,  and  of  his  paym|[!uts  on  accoupt  of  the  said 
trust-estate,  up  to  the  same  time;  and  that  he 
might  be  ordered  to  pay  into  the  hands  of  the 
Deputy  Remembrancier,  to  the  credit  of  the  said 
trust-estate,  what,  if  any  thing,  upon  taking  the 
accounts  should  appear  to  be  due  from  him  there- 
to ;  and  that  an  account  might  also  be  taken  of 
all  the  sums  of  money  or  other  property  of  the 
said  trust-estate,  possessed  or  received  by  the 
trustees  named  in  the  indenture  executed  by 
Goring  or  by  any  of  them,  or  by  their  or  any 
of  their  order,  or  for  their  or  any  of  their  use, 
since  the  date  and  execution  of  such  inden- 
ture; and  that  the  said  last-mentioned    trustees 

T  3  might 
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161b.      inlgbl  be  ordered  to  pay  to    thd   said  Deputy 

^  ^^T"^^^  ^  Remembrancer  to  the  credit  of  the  said  tnisl-es- 

skt  MiuET.  tate,  what  if  any  thing  upon  takmg  such  accounts 

should  appear  to  be  due  from  them  to  the  said 

trust-estate. 

And  that  the  said  Deputy  Remembrancelr  might 
be  directed  to  enquire  into  the  trusts  of  the  said 
charity,  ahd  to  approve  of  a  proper  scheme  for 
rebuilding  the  said  markets-house  and  court-kouse^ 
and  iox  rtitoHng  the  said  Court  of  Pit  Poairt^ 
and  for  building  shambles  or  sheds  in  the  ssud 
hiarket ;  and  for  re-establishing  a  moving  ms^ket 
in  the  said  towh  and  village  of  Chertsey ;  aiid  also 
fbr  applying  the  rents  and  profits  which  shduM 
henceforth  arise  from  the  said  trust-estate  accord- 
ing to  the  original  trusts  thereof;  and  that  all 
necessary  and  proper  directions  might  be  giveb 
for  effectuating  all  those  purposes :  and  that  the 
costs  of  this  applicatioil  might  be  paid  to  the 
petitioners,  either  by  the  representatives  and  out 
of  the  assets  of  the  said  John  Brown,  or  out  of 
the  funds  of  the  said  truH-^estate,  now  in  the 
hands  of  the  present  trustees. 

The  petition  was  supported  by  the  affidavit  of 
the  petitioner^  verifying  the  allc^tions.  Other 
affidavits  were  made  to  the  same  effect,  and  seve- 
ral by  persons  bringing  poultry  to  the  town  for 
sale^  who  stated  that  they  had  been  inamveni- 
enced  by  the  want  of  shelter  afforded  by  the  oW 
market^^house. 

Affidavits  were  also  filed  by  the  representatives 
of  Brown,   on  their  part.    The  most  material 

of 


SITTINGS   A]fT£A  MICB.   TfiRM,  SQ  GEO.  Ilf.  ^7 

of  them,  in  point  of  the  £icts  detailed,  (admitting  ^^^^* 
much  of  the  matter  of  the  petition)  stated,  that  i,^  j^^  ^^^j^^. 
for  fifteen  years,  and  more,  previous  to  the  year  •"  markkt. 
1809,  the  market-house  and  market-place,  (being 
nothing  more  than  a  Vacant  space  of  ground, 
surrounded  or  inclosed  by  wooden  pillars  which 
supported  a  building  consisting  of  one  room^ 
of  the  same  dimensions  as  the  vacant  spaee 
beneath,)  was  let  to  one  Edward  Wright^  a  fdl- 
monger,  at  the  aaxmal  rent  of  f/.  1£^.  being  the 
best  rent  which  could  be  got  for  it,  and  its 
vaJbe ;— -that  the  said  fair  and  markets,  and  all 
the  tolls,  piccage,  stallage,  customs,  profits,  com- 
iBoditieSp  and  emolumosits  belonging  to  the  same, 
were  let  to  the  said  Edward  Wright,  for  the 
annual  sum  of  5L  making  together  the  annual 
jent  of  IS/.  12^,— and  that  adjoining  the  said 
market-house,  and  forming  the  side  thereof  next 
to  the  church,  was  erected  a  cage  or  prison,  for 
the  confinement  of  disorderly  persons. 

That  the  deponents  had  resided  in  the  said  town 
of  Chcrtsey  for  a  considerable  number  of  years  last 
past;  and  during  all  that  time  they  did  not  remem- 
ber or  believe  that  the  said  room  or  building  over 
the  said  market-place  was  ever  used  for  a  court" 
bousCf  or  that  the  magistrates  of  the  district  ever 
assembled  there  for  the  purpose  of  transacting  any 
public  business,  or  for  any  other  purpose :  or  that 
my  Court  of  Pie  Poudre  was  ever  held  therein, 
ox  that  it  was  ever  used  or  required  for  the  pur* 
pose  of  the  markets  or  fairs^,  or  that  any  pitched 
market  was  ever  held  in  the  market-place  beneath 
the  said  room  or  building,  or  that  persons  from 

T  4  the 
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1819.       the  surrounding  country,   were  accustomed   to 
In  Re  chbrt*  ^"^g  '^^  producc  of  their  lands  and  commodities 
0BT  mabect.  into  the  said  market-house  for  sale ;  but  that  on 
the   contrary,   the  said  market  had  from  time 
immemorial  been  a  sample  market  for  gnun ;  and 
that  few  other  commodities  except  poultry  were 
exposed  for  sale  on  the  market   days ;  and  that 
the  sellers  of  fowls  did  not  use  the  said  market- 
place for  the  sale  of  their  poultry  except  in  wet 
weather;  but  such  sales  generally  took  place  in  a 
street  in  the  said  town  t)f  Cher tsey^  called  Guild- 
ford  Street f  nearly i  opposite  to  the  said  market- 
place ; — that  a  few  years  previous  to  the  year*  1809, 
(in  which  year  Brown  first  became  the  acting 
manager    of   the    trust    property,)    the    parish 
church  of  Chertsey  having  become  ruinous  and 
falling  into  decay,    an   act   of   parliament  was 
obtained  for  taking  down  the  body  thereof,  and 
rebuilding  the  same,  which  was  accordingly  done 
at  an  expencc  of  above  12,000/.  and  the  same 
was  completed  in  the  year  1809; — that  at  that 
time  the  said  market-plaice  and  room  over  it  which 
adjoined  the  church-yard,  and  were  very  close  to 
the  body  of  the  church,  and  obstructed  the  view, 
and  darkened  some  of  the  windows,  and  also  pro- 
jected to  a  considerable  distance  into  the  public 
street  and  high\vay ;    and  were  greatly  out  of 
repair,  and  would  have  required  a  considerable 
sum  of  money  to  put  them  into  complete  repair; 
— rthat  the  cage  or  prison  adjoining    the  same 
had  also  l)ecomc  ruinous  and  insecure ; — and  that 
the   said  market-place  (which    was  very  seldom 
uscfd  for  the  vending  of  commodities  therein)  had 
bccom    the  evening  rendezvous  of  a  number  of 

idle 
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idle  persons,  and  consequently  a  nuisance  to  the       1819, 
town,  and  particularly  to  the  church,  j^  rTchbrt. 

0ET  Market. 

Other  affidavits  were  filed  in  support  of  many 
of  the  material  facts  alleged  against  the  petition, 
in  some  of  which  it  was  stated,  that  the  subse^ 
quent  rebuilding  of  the  new  market-house,  and 
the  plan  of  it,  had  been  effected  on  the  request 
of  the  principal  inhabitants^  and  that  it  had 
pjoved  in  ajil  respects  more  commodious  and  be- 
neficial thao  the  old  one,  and  that  it  had  been 
entirely f  or  in  part  erected^  on  the  ground 
granted  by  the  said  charter ; — that  the  sam  ne- 
cessary for  defraying  all  expences  had  been  raised 
hy  voluntary  contributions,  to  which  all  the 
principal  iBhafastants  had  subscribed;  and  that 
the  parish  assembled  in  vestry,,  had  also  voted 
a  considerable  sunf  out  qf  the  ptoor's  rate^  for 
the  same  purpose* 

Dauncey,  Agar,  and  Puckworth,  for  the  peti-  fstf  Nimemim. 
tionecs,  stated  that  this  application  to  the  Court 
^vas  founded  on  the  52  Geo.  III.  ch.  101.    Being 
about  to  read  the  affidavits  filed  in  support  of 
the  petition, 

Jervis  and  BeameSy  for  the  representatives  of 
Brown,  the  trustee  whose  acts  were  the  subject- 
matter  of  the  complaint  of  the  petitioners,  and 
the  foundation  of  the  present  proceeding,  sub- 
mitted that  the  Court  had  no  jurisdiction  in  this 
case  under  the  act  of  Parliament  on  which  the 
proceeding  was  founded ;  for  that  Courts  of 
^uity    had    no    other    or    larger    jurisdiction 

given 
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1819.      given  in  summary  q^pUcations  of  this  nature, 

inBTcraiT.  **^  *^^y  ^"^  ^^  *^  ^^"®  ^  *^®  ™^^  fonnal 
fBTMAUBT.  proceeding  by  infonnation:  and  that  accord- 
ing to  the  practice  of  such  Courts  as  estab- 
lished by  a  series  of  autliorities,  in  cases  of  cha- 
rities endowed  by  i03ral  chartaer  their  junsdic* 
tion  extends  only  to  compel  trustees  tb  account 
for  the  funds  which  have  come  to  their  hands, 
and  not  to  regulate  or  control  the  charity  w  the 
conduct  of  the  persons  to  whom  the  management 
of  it  has  been  entrusted. 

In  the  case  of  the  Birmingkawi  Schooi  (Edtn 
V.  Foster  (a),)  it  was  determined,  tliat  yAn^te 
the  King  is  the  founder  of  a  charity,  his  Majesty 
is  the  only  visitor,  and  this  is  an  attempt  to  make 
the  Court  of  Exchequer  visitor  in  the  presentm- 
stanoe.  They  also  cited  an  anonymous  case  from 
Mod.  Rep.  to  the  same  point  (Jb).  In  the  leading 
case  on  this  subject,  the  Attorney  General  v.  The 
Governors  of  the  Foundling  Hospital  (c),  it  is 
declared  to  be  established  law,  that  a. Court  of 
Equity  has  not  a  general  jurisdiction  to  regulate 
or  controul  charities  founded  by  charter,  and  that 
such  jurisdiction  is  limited  and  confined  to  cases 
of  mere  waste  of  the  revenues  of  the  charity. 

In  die  Attorney  General  v.  Smart  (d)i  and  Ae 
Attorney  General  v^  jMiddleton  (e)f  it  was  held, 
particulariy  m  the  latter,  that  where  dicre  is  a 
charter  with  proper  powers,  a  Court  <rf  Equity  has 

(a)aP.Wnii,a2S,  «)lVee.8eB,t2. 

(b)  12  Mod.  233.  («)  2  Vez.  sen.  328, 

(c)  2  Ves.  47. 

no 
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no  jurisdiction  to  interfere  in  its  regulation,  and     .  1619. 
in  that  case  Lord  Hardwicke  said,  that  he  was  ,  ^T'^'^ 

In  Re  Creriw 

Hot  disposed  to  extend  visitatorial  powers ;  and,  § ■¥  MMtsn. 
in  case  of  Royal  Charters,  the  King  and  bis  heirs 
are  the  Only  visitors  (/).  They  referred  also  to 
the  case  of  E.v  parte  Rees  (g)  where  the  Lord 
Chancellor  having  said,  that  the  mode  of  proc^d- 
ing  by  petition  was,  in  certain  cases,  incon- 
venient, refused  the  petition  which  had  been  pre- 
sented in  that  case. 

[On  its  being  also  objected  that  the  Attorney 
General  should  have  been  a  party  to  this  petition, 
the  Lord  Chief  Baron  said,  *  The  course  of  the 
Court  is,  as  I  have  reason  to  know,  for  the  At- 
torney General  to  certify  his  allowance  of  the 
petition,  and  that  is  sufficient.']' 

Lastly,  they  submitted^  that  the  act  of  Parlia- 
fitent  having  been  passed  in  1812,  and  the  con- 
duct complained  of  having  taken  place  in  1809, 
unless  the  act  were  retrospective  in  operation,  it 
could  not  authorize  this  proceeding. 

Dauncey  and  Agar,  on  the  other  hand,  con- 
tended, that  if  any  of  the  authorities  cited  had 
established,  that  there  were  certain  cases  wherein 
.  a  Court  of  Equity  could  not  interfere,  still  this  was 
a  case  which  ail  those  authorities  admitted  was 
widiin  the  jurisdiction  of  the  Court;  as  this 
was  a  charge  of  gross  breach  of  trust  in  destroy- 
ing the  trust  property  (for  a  trustee  has  no  right  to 

<  /  )  Anon.  12  Mod.  232.—        ( g)  3  Yes;  &  Bea.  10. 
Co.  2  ImU  68. 

pull 
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wm^  P^ll  down  buildings)  and  misapplying  the  futKkr 
^'^■^'^^  As'  to  charities  of  royal  foundation,  being 
luMASJiftT*  amenable  to  no  other  visitor  but  the  Crown; 
that  is  only  where  the  objects  of  the  charity 
had  not  be^n  defined,  and  the  interference  of  a 
visitor  would  be  therefore  necessary  to  direct  the 
aj^ication  of  the  funds ;  and  even  there,  if  after- 
wards tlie  trustees  should  misapply  them,  a  Court 
of  Equity  might  interfere  ;~4ind  they  insisted 
that  the  building  a  market-house  was  not  ia  itself 
tixe  establishment  of  the  charity* 

They  also  submitted,  that  the  act  of  Parfia- 
Bient  had  pointed  out  a  form  of  proceeding  in 
such  cases  as  this,  and  in  the  present  instance 
that  form  had  been  strictly  pursued.^ 

The  Lord  Chief  Baron.  I  shall  not  now  de- 
termine whether  this  Court  has  jurisdiction  or 
not ;  but  as  at  present  advised,  I  cannot  distin- 
guish this  case  from  many  wherein  the  Courts 
have  interfered.  Tliat  question  had  occurred  to 
my  mind,  and  I  shall  reserve  the  consideration 
of  it.  I  was  of  counsel  in  the  Foundling  Hospi- 
tal casCj  and  I  remember  that  some  of  the  first 
men  at  the  bar  of  that  day  were  not  satisfied  with 
the  judgment.  With  respect  to  the  account,  I 
must  have  the  facts  j  therefore  the  case  must  go 
on.  The  main  question  will  be,  whether  the 
Court  can  interfere  to  remedy  what  has  been 
done  with  respect  to  the  market-house,  the  rest 
is  almost  matter  of  course. 

The 
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The  counsel  for  the  petitioners  then  proceeded  18U>. 
with  the  facts  of  the  case,  and  contended,  that  j^  ^  chbw- 
the  market-house  was,  by  the  express  terms  of  ^^  marmi;. 
the  grant,  directed  to  be  built  on  the  old  site, 
and  that  the  trustees,  whether  on  the  ground  of 
its  being  a  nuisance  to  the  church,  which  was 
built  afterwards,  Or  for  any  other  cause,  or  even 
with  the  consent  of  the  parishioners,  had  no 
right  to  remove  it:  and,  that  in  doing  so,  they 
had  been  guilty  of  a  gross  breach  of  trust. 
They  cited  Es  parte  Greenhouse  (A),  as 
being  a  case  very  similar  to  the  present,  where 
the  Lord  Chancellor  held,  that  the  pulling  down 
a  chapel  and  converting  the  materials  and  Uae 
burying  ground  to  other  uses,  was  a  breach  of 
trust. 

They  then  urged,  that  the  fact  of  the  new 
market-house  ha^^ing  been  built  on  private  pro- 
perty, from  which  the  trustees  might  therefore  at 
any  time  have  been  ejected,  was  in  itself  a  waste 
of  the  trust  property,  and  was  alone  sufficient  to 
induce  the  Court  to  institute  an  inquiry,  remov- 
ing at  once  all  objections  on  the  ground  of 
want  of  jurisdiction ; — and  they  urged,  that  that 
was  a  breach  of  trust,  which  no  implied  ac- 
quiescence from  length  of  time  could  cure,  as 
no  acquiescence  could  justify  such  a  wrong,  and 
therefore  the  Court  should  grant  the  relief  prayed. 

Martin  and  Hutchinson  for  the  present  trus- 
tees, objected  preliminarily,  that  the  rcpresenta- 

1  Mad.  Ch.  Rep.  92. 

tives 
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1819.      tivts  of  the  three  deceased  personsy  who  were  co- 
^^^^^^^     trustees  with  Brown,  at  the  time  whe&  he  had 
uyMabkbt.  the  management  of  the   charity,  ought  to  have 
been  brought  before  the  Court  ;-^the  more  es- 
pecially as  two  of  those  then  had  given  their  con- 
sent to  the  pulling  doMm  of  the  market-house. 

Jervis  and  Beames,  for  the  representatives  of 
Brcwn,  on  the  merits,  contended,  that  the  building 
the  new  market-house  on  the  land  of  private  per- 
sons by  their  consent,  was  a  dedication  to  the  pub- 
lic of  the  ground,  in  the  nature  of  a  dedication  of 
land  to  public  use  as  a  highway;  and  that  it  could 
not  be  resumed  :  and  that  should  an  ejectment  be 
brought  to  recover  the  possession,  a  Court  of 
Equity  would  injoin  the  action,  or  the  Judge  who 
tried  the  cause  would  direct  the  jury  to  presume 
a  grant ;  and  that  therefore  that  part  of  the  charge 
was  unfounded.  On  that  point  they  cited  the 
case  of  the  trustees  of  the  Rugby  Charity  v» 
Meryweather  (i),  in  which  Lord  Kenyan  referred 
to  a  case  where  a  dereliction  of  property  in  ground 
which  had  been  used  as  a  public  road  for  six 
years,  was  held  sufficient  to  presume  a  derelic- 
tion of  a  way  to  the  public.  They  also  cited  the 
cases  of  the  King  v.  Lloyd  (A),  and  Woody er  v. 
Hodden  (/),  (in  which  last  Mr.  J.  Chambre  was  of 
opinion,  that  there  had  been  a  dedication,  al- 
though the  rest  of  the  Court  thought  not ;  but 
the  other  Judges  so  held,  merely  because  the 
street  had  not  been  perfected ;)  as  in  point,  to 

(t)  11  East  375,  tit  ttofif.  (0  6  Tamit  125. 

ik)  1  Campb.  260, 

shew 
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shew  that  that  the  trastees  had  a  right  to  remove      itn9» 


the  building.  «-i.  «» 

SIT  MAMMWf. 

Having  recapitulated  the  objectiona  taken  in     ' 
the  first  instance  of  the  want  of  jurisdiction,  the 
length  of  time  which  had  elapsed,  the  absence  of 
proper  and  necessary  parties,  they  contended  that 
there  having  been  a  new  market^house  erected 
and  applied  to  the  purposes  of  a  market,  distin-* 
guished  the  present  case  from  that  of  E.v  parte 
Greenhouse^  and  rendered  it  totally  inapplicable. 
And  they  insisted  that  the  original  grant  of  the 
ground  which  was  the  site  of  the  old  market- 
house,  did  not  impose  an  obligation  on  the  trus- 
tees to  build  it  there,   nor  restrain  them  from 
erecting  \t  in  a  more  commodious  place  within 
the  village,    if  they  should  afterwards  have  an 
opportunity  of  doing  so ;  and  that  the  change  of 
site  having  been  assented  to  by  the  inhabitants, 
it  was  neither  an  infringement  of  the  charter 
nor  a  breach  of  duty  in  the  trustees.    They  then 
cited  the  case  of  Curwen  v.  Salkeld(m\  and  tl^e 
King  V.  Cotterell  (n ),  as  establishing  the  right 
to  remove  a  market-place  to  any  more  convenient 
spot  within  the  limits  of  the  grant. 

On  the' point  of  Gorilla's  dissent  having  been 
expressed,  they  urged,  that  he  ought  to  have 
done  more  than  merely  express  his  dissent,—he 
should  have  applied  to  a  competent  Court  to  pro- 
tect the  charity  by  coercive  measures. 

(M)3£aat638.  (»)  1  Bam.  &  Aid.  67. 

On 
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1819.  On  the   evidence  of  the  facts  in  the  cause 

j^jj^^jjy^^^  on  either  side,  they  insisted,  that  the  petitioners 
•n  BUsKsr.  had  made  out  at  the  utmost  a  very  feeble  case, 
and  that  even  th^-t  had  been  very  satisfactorily 
answered  by  the  affidavits  opposed  to  it :  and  they 
adverted  very  particularly  to  their  contents;-— 
and  urged  finally,  that  if  Brawn  had  committed 
any  error,  it  was  one  of  judgment  merely,  and 
that  his  conduct  having  been  bond  Jide^  and  with 
general  consent,  would  alone  be  sufficient  to  pro- 
tect a  trustee  *. 

Dauncey  having  replied, 

The  Lord  Chief  Baron,  after  having  strongly 
expressed  his  dis-inclination  to  give  the  relief 
sought  by  the  petition,  and  his  doubts  of  the 
practicability  of  the  Court  interfering  under 
the  circumstances  of  the  case,  took  time  to  con- 
sider it. 

tMJmiary.  >  RiCHARDS,  Lord  Chief  Baron,  now  delivered 
judgment,  stating  the  petition,  and  the  letters  pa- 
tent. 

The  charter  was  certainly  the  foundation  of 
this  charity.  On  the  question  of  the  Court  having 
jurisdiction,  we    must  observe  that  the  present 

application 

*  At  the  close  of  thQ  argument,  the  counsel  for  Brown's  re- 
presentatives informed  the  Court  that  Messrs.  PoWer  wouW 
release  to  the  trustees  their  right  to  the  premises  said  to  be 
their  property,  to  obnate  all  difficulty  on  that  score. 


SITTINGS   AFTER   MICH,   TEKM,  59  GEO.  III.  277 

application   does  not    require    the   interference      1819. 
of  the  Court  to  regulate  the  charity;  the  object  |„^7c™nv 
of  it  is  not  to  alter  or  carry  it  into  execution  "▼  market. 
on  any  principle  x)f  cy  pres;    but  it  is   purely 
directed  against  the  trustees,  on  a  charge  of  mis- 
application of  part  of  the  charity  funds  by  what 
they  have  done.     I  therefore  think  that  it  comes 
within   the  jurisdiction  of  this  Court,  and  that 
that  jurisdiction  is  not  touched  by  the  objections 
founded  on  the  authorities  which  have  been  par- 
ticularly pressed  against  it  by  the  counsel  for  one 
of  the  trustees. 

Under  this  grant  the  trustees  had  beyond  all 
question  power  to  build  a  market-house..  One 
was  accordingly  built  by  them,  and  I  think,  ac- 
cording to  the  true  construction  of  the  instru- 
ment, it  was  then  properly  built  on  the  spot  in 
question.  There  was  no  discretion  to  place  it  in 
any  other  situation,  though  there  was  a  discretion 
as  to  putting  up  standings  and  stalls  in  any  other 
place.  There  was  no  market-place  there  at  that 
time,  nor  were  there  any  funds  set  apart '^  for 
building  one,  nor  does  it  appear  with  what  pro- 
perty, or  by  whom  or  with  what  fund  the  market- 
house  was  erected.  It  is  singular  enough  that 
€he  market-house  was  to  be  built  on  that  parti- 
cular place,  while  the  stalls  and  standings  were 
to  be  in  any  other  place.  We  know  perfectly, 
that  the  stalls  and  standings  are  as  important  a 
part  of  a  market  as  the  market-house  itself.  I 
should  hardly  suppose,  therefore,  that  it  could 
have  been  considered  a  matter  of  any  particular 

VOL.  Yi.  V  importance 
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1819.  HnportftBce  where  the  market-house  shoMbl  stand; 
_  ^TlT*^  ^^  ^*^^^  i*  was  directed  by  the  charter  to  be  built 
BSYMABSBr.'oa  the  ground  given,  and  the  market-house  was 
in  fact  erected  there.  By  divers  mesne  convey- 
ances the  praauses  were  from  time  to  tdme  trans- 
ferred, and  by  deed  of  the  10th  and  11th  Decern- 
ber^  17H9>  they  were  conveyed  to  divers  trustees 
(fifteaat  in  number),  among  whom  was  John 
Br€fi»ny  the  person  of  whose  acts  this  petition 
complains. 

It  appears  that  Brown ^  in  18Q9f  built  a  new 
market-house.  The  petitioners  complain  that  it 
is  in  every  respect  inferior  to  the  old  one,  in  con- 
sequence of  which  a  mudi  less  quantity  of  com- 
modities have  teen  from  time  to  time  brought  to 
the  market,  and  they  also  complain  that  there  is 
no  court-house,  by  reason  whereof  the  court  of 
Pie  Poudre  cannot  be  held  on  the  market-days, 
and  fair-days,  as  formerly.  The  first  ground  of 
complaint  is  (as  it  is  stated,  and  perhaps  truly), 
4;hat  tlie  new  market-house  is  not  built  on  the 
ground  mentioned  in  the  charter^  but  on  ground 
which  is  the  property  of  Messrs.  Porters^  brewers. 
Then  the  petition  proceeds  to  state,  that  the  trus- 
tees have  received  large  sums  of  money  which 
they  have  misapplied  and  not  accounted  for. 

Now^  in  the  first  place,  I  must  observe,  that  all 
the  then  trustees,  beyond  all  question,  if  I  could 
administer  relief,   should  have  been  made  parties 
to  this  suit.     I  am  required  to  carry  into  execu- 
tion 
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tiQu.  the  charter,  and  to  call  for  t)ie  rents  and  pro-      ^Bia. 
fits  of  the  charity  estate :  for  that  purpose  I  must  in  r^  qHSRx- 
call  upon  all  who  have^  or  might  have,  received  **^  mai^«^. 
them.      I  cannot  say  that  Brown  shall  account 
for  his  proportion,   I  must  have  all  who  were 
concerned  in  the  trust  before  the  Court;  but  as  I 
do  not  intend  to  give  any  relief,  I  do  not  think 
it  necessary  now  to  insist  on  the  necessity  of  die 
other  trustees  being  made  parties. 

On  the  21st  September,  )8IS,  Brawn  died,  and 
the  respondents  are  his  personal  representatives. 
It  is  said  that  Goring  possessed  himself  of  the  ^ 
outstanding  funds,  and  paid  them  over  to  the 
new  trustees.  Under  these  circumstances  the 
Court  is  called  upon  to  a4minister  relief. 

The  affidavits  In  answer  to  the  petition  statc» 
that  the  late  surviving  trustees,  who  were  in 
e^^istence  at  the  tipf)e  when  this  building  was 
pulled  down,  all  concurred  in  the  a^t,  except 
Goringi  but  that  Qoring  tpojc  nP  steps  to  pre- 
vent it. 

Nqw,  it  is  quite  clear  that  he  might  haye  pre* 
vented  it,  for  he  might  h^ve  applied  tp  a  Court  of 
IBquityfor  that  purpose,  and  it  was  in  his  power, 
by  such  a  proceeding,  to  have  taken  the  matter 
out  of  the  hands  of  these  persons  who  were  inis- 
^plying  the  funds.  He  has,  however,  not  done 
$p,  npr  has  he  even  joined  in  thi|(  petition. 

u  a  It         . 
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1819.  It  is  Stated,  that  all  the  rest  except  Goring 

^  ^^'^     consented,  and  that  would  certainly  make  it  im- 

In  Re  Chbrt-  ,  ,  -i       i  i  i  • 

sfiY  Market,  portant  that  they  should  be  parties. 

This  new  market-house,  it  seems,  was  buHt 
by  subscription  amongst  the  people  in  the  neigh^ 
bourhood,  and  a  considerable  contribution  was 
rafsed  for  that  purpose.  Now  nothing  can  shew 
the  general  concun-ence  of  the  inhabitants  more 
plainly  than  such  a  subscription ;  for  those  who 
paid  their  money,  and  gave  the  plan  the  sanction 
of  their  name,  evinced,  by  pretty  strong  evidence, 
their  entire  approbation. 

But  that  is  not  all ;  the  parish  was  applied  to, 
and  they  also  contributed,  for  the  vertry  gave  mo- 

.  ney  for  the  purpose  out  of  the  poor's  rates.  I 
will  not  stay  to  inquire  whether  the  vestry  had  a 
right  to  give  the  parish  money  away  for  such  a 

.  purpose;  but  they  did  so  in  point  of  fact,  and 
there  was  no  complaint  made  of  their  giving  it  in 
a  way  that  the  law  does  not  warrant.  That  shews 
that  the  thing  was  done  with  the  concurrence 
of  the  parish  generally.  400/.  was  expended  on 
the  erection  of  this  building,  and  it  is  stated 
as  one  of  the  principal  causes  of  the  general  ap- 
probation expressed  by  the  parish  at  pulling 
down  the  old  house,  and  erecting  a  new  one, 
that  the  old  one  had  become  a  great  nuisance  to 
the  church,  I  am  bound  to  take  it  that,  it  was 
so,  because  it  is  so  sworn,  and  not  contradicted. 
It  appears  that  the  old  building  had  become  the 
harbour  of  idle,  dissolute,  and  disorderly  persons, 

who 


SITTINGS  AFTER  MICH«   TERM^   59  GEO.  III.  J181 

who  assembled  there  in  church- time,  and  there-  1819. 
fore  it  was  extremely  fit  and  proper,  in  point  of  ^^T^„, 
decorum  and  decency,  that  it  should  be  removed.  •«▼  mambt. 
This  building  then  having  been  erected  by  persons 
who  laid  out  their  money  for  the  purpose,  it  does 
seem  to  me  to  be  proved,  that  all  the  people  in 
the  neighbourhood  approved  of  pulling  it  down 
for  some  reason,  whether  it  was  because  it  had 
become  a  nuisance,  in  consequence  of  the  riotous 
conduct  of  the  people  who  assembled  about  it,  or 
whether  it  was,  in  consequence  of  the  altered 
state  of  society,  no  longer  of  use  as  a  market- 
house,  to  the  extent  that  it  had  before  been.  I 
cannot  therefore  say,  that  to  pull  it  down  was  a 
breach  erf  trust,  or  of  the  duty  which  the  trustees 
owed  to  the  founder  of  the  charity.  The  trus- 
tees might  perhaps  have  been  originally  bound  to 
build  the  market-house  on  the  particular  spot 
pointed  out  and  granted  by  the  charter,  but  they 
were  not,  I  think,  restrained  from  removing  it  to 
any  other  place  which  they  might  think  more  fit 
for  it,  in  the  sound  exercise  of  their  judgment 
and  discretion,  in  after  times. 

Thus,  the  whole  appears  to  have  been  a  trans- 
action not  disapproved  of  at  the  time  by  any 
person  interested  in  it,  except  Gori«o^ — he,  it  is 
said,  expressly  disapproved  of  it,  yet  he  had  the 
power  to  have  prevented  it,  and  he  did  not  — he 
does  not  even  now  complain,  for  he  is  not  one  of 
the  petitioners. 

u  3  Then, 
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1819.  Tlxen,  with  respbct  tb  the  charge  df  the  impto- 

in  rTcIbr^-  P^^  ^^  "^^*  ^^  *^^  materials  which  formed  the 
fKTMxitxET.  bid  house,  a  great  dfeal  is  said  in  the  petition,  and 
very  little  in  the  evidence.    Tlie  petition  also 
sayB  a  great  deal  about  the  Pie  PoUdre  Court,  and 
so  on,  but  in  the  evidence  there  is  to  be  found 
one  complete  ans^ver  in  point  of  fact  with  respect 
to  all  the  allegations,  and  one  which  made  a  great 
impression  on  my  mind,   on  account  of  the  re- 
spectability of  the  testimony.     It  is  stated,  and 
particularly  in  the  affidavit  of  Mr.  Clarke^  the 
chamberlain   of   the   city  of  London^  (who  also 
Swears,   that  he  has  been  an  inhabitant  of  the 
parish  fifty  yeats,)  that  during  all  that  time  he 
never  saw  or  heard  of  the  room  which  Was  over 
the  old  market-house  having  been  used  by  the 
magistrates  as  a  court-house  to  transact  public  or 
judicial  business  in,  or  that  it  had  been  ever  used 
as  a  Court  of  Pic  Pdtuire;  and  he  and  others  say, 
that  in  their  judgment  and  belief,  the  taking 
down  the  old  market-house  was  a  great  improve- 
ment to  the  town.     Now,  in  this  place,  where  I 
am  sitting   as  a  Judge,   I  should  not  perhaps 
know  any  difference  between  this  gentleman  and 
any  other  witness;  but  still  when  I  see  that  he  is 
a  person  of  distinction  and  character,  for  he  is 
the  chamberiiain  of  the  city  of  London^  and  a 
'  justice  of  the  peace  for  the  county  of  Surrey f 
and  has  lived  in  this  place  for  fifty  years,  I  con- 
fess that  the  affidavit  of  a  person  of  his  descrip- 
tion weighs  more  with  one  than  the  affidavits  of 
these  petty  traders,  who  are  brought  forward  to 
support  the  petition. 

It 
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It  being  admitted,  (as  I  think  it  must  be)  that       1819. 
the  trastees  had  a  right  to  pull  down  the  old  build-  ^^  ^^*^ 
ing  and  to  erect  another,  the  question  is,  whether  »"Tf  Markbt. 
it  must  necessarily  be  built  on  the  spot  granted. 
There  is  no  definition  of  the  very  spot  on  which 
any  new  building  shall  be  after  erected  in  the  ' 

letters  patent,  so  that  that  objection  is  very  ques- 
tionable, even  if  it  be  true  that  this  market-house 
is  not  built  on  the  place  which  the  Queen  pointed 
out.  But  I  am  not  clear  upon  the  evidence  as  to 
that  being  the  fact.  I  understand,  however,  that 
if  it  shall  appear  that  the  ground  upon  which  any 
part  of  the  building  stands,  does  belong  to  Messrs. 
Parters,  they  are  willing  to  release  it  to  the  trus- 
tees, in  order  to  obviate  all  difficulty  on  that  part 
of  the  case.  I  think  it  right  that  the  trustees 
should  accept  of  their  offer.  They  will  convey  it 
by  a  grant  by  bargain  and  sale,  enrolled  of  course. 
I  am  not,  however,  satisfied  that  this  is  built  on 
any  ground  that  is  not  part  of  the  spot  desig- 
nated by  the  charter. 

Another  objection  was,  that  this  market  is  not 
of  the  same  dimensions  as  the  former  one.  But 
there  is  nothing  in  the  letters  patent  that  re- 
*  quires  that  the  market-house  should  be  of  any 
particular  dimensions,  shape,  or  convenience. 
The  duty  of  the  trustees  was  to  erect  a  market- 
iiouse,  which  market-house  they  might  afterwards 
alter,  destroy,  or  replace.  They  are  the  judges 
of  the  size  and  whole  plan.  It  was  built  accord- 
ing to  their  discretion,  and  if  they  were  to  build 
another,  they  had  a  right  to  do  so  on  any  new 
u  4  plan, 
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1819-  plan,  always  using  due  discretion.  That  they 
In  Re  chbbt.  ^^^^  ^^^^  ^^^  discretion  appears  obvious,  for 
sktHarsbt.  they  have  had  the  concurrence  of  all  the  prin- 
cipal inhabitants  of  the  place,  as  evidenced  by 
the  subscriptions  of  all  those  who  concurred. 
In  fact,  the  whole  parish  concurred,  for  through 
the  medium  of  the  vestry,  a  sum  of  money  has 
been  given  by  the  parish  for  the  purpose  of  this 
building,  to  the  erection  of  which,  they  were  not 
compellable  to  pay  any  thing.  Now,  supposing 
this  to  be  built  upon  the  particular  spot,  and  I 
do  not  see  sufficient  evidence  to  enable  me  to  say 
that  it  is  not,  there  is  an  end  of  that  part  of 
the  case.  That  difficulty  may  be  obviated  at 
once  by  accepting  the  ofier  of  Messrs.  Porters. 

The  whole  case  then  amounts  to  this :  Here  is 
an  old  building  erected  in  the  reign  of  Queen 
Elizabethy  or  soon  after  her  death,  and  which  has 
continued  standing  till  the  year  1809-  It  had 
consequently  become  pretty  old.  It  is  sworn, 
that  it  had  become  inconvenient  to  the  parish, 
and  particularly  with  respect  to  the  church,  and 
that  it  was  a  nuisance  which  in  my  opinion  was 
a  great  inconvenience  indeed.  It  was  in  the 
power  and  within  the  scope  of  the  authority  of 
the  trustees  to  pull  it  down  and  build  another  in 
the  room  of  it.  It  is  equally  clear  that  the  pa- 
rish consented  to  it,  for  they  assisted  them  with 
money  in  building  another,  and  by  so  doing  cer- 
tainly evinced' their  concurrence  in  the  act  done 
by  the  trustees.  That  being  so,  it  seems  to  me 
that  this  petition  is  a  peevish  proceeding.    Then 

it 
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it  does  not  attempt  to  affect  the  other  tnisteesi  and      ^lo. 
I  said  before,  that  I  could  not  relieve  the  peti-  j^  ^^  CHiRtw 
tioners  without  having  the  other  trustees  before  "^  markw. 
me,   every  one  of  whom,    except  Goring^    con- 
curred in  the  act  of  Brawny  but  even  if  they  had 
not  so  concurred  I  should  still  insist  on  having 
them  before  me ;  for  those  who  did  not  act,  were 
as  much  trustees  as  the  acting  trustee,  and  are 
equally  responsible  with  Brown^  who  was  only  a 
joint  trustee  with  fourteen  others.    They  select 
Brown  singly,  however,  because  he  was  the  act- 
ing trustee ;  but  all  the  others  are  equally  amen* 
able  in  the  eye  of  the  law. 

Theq  it  appears,  that  thi$  market-house  was 
.erected  in  1805,  and  that  Brown  ditA  in  1812,  yet 
this  petition  is  not  presented  till  1818,  so  that  . 
there  is  a  lapse  of  nine  years  after  the  erection  of 
the  building,  and  six  years  after  the  death  of  the 
person  who  pulled  down  the  old  and  erected  the 
new  house,  before  any  application  is  made  to  the 
Court.  Now  it  15  inconsistent,  and  even  unjust,  , 
.  to  prQceed  against  the  estate  of  a  person  who  died 
so  many  years  agq.  Many  reasons  might  have 
been  assigned  by  Brown  which  his  executors  or 
administrators  are  not  abl^  to  disclose.  He  might 
have  stated  many  facts  that  might  have  been  de- 
cisive as  to  his  conduct  in  his  favor,  and  which 
may  be  impossible  to  be  shewn  by  his  representa- 
tives. Theh  am  I  to  assist  petitioners  who  come 
at  such  a  distance  of  time  as  renders  it  impossible 
for  the  party  accused  to  make  a  defence  which  he 
might  have  made,  had  the  petition  been  brought 

forward 
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10V.  forward  earlier.  It  seems  to  me  to  be  (I  repeat) 
iB  Re  CttftKr.  ^^  extremely  peevish  application.  It  also  refefs 
(I  must  repeat)  solely  to  the  representatives  of 
the  personal  estate  of  Brawn,  though  he  was 
only  originally  a  co^trostee  with  fourteen  others, 
all  of  whom  are  equally  liable,  and  even  Goring 
himself  on  the  ground  of  his  personal  n^ligence. 
Brdwn  erected  the  new  market-house,  with  the 
concurrence  of  all  the  other  trustees.  No  step 
has  been  taken  since  1809*  No  complaint  has 
till  now  been  made  that  the  trust  money  had 
heem  expended  improperly  ^  the  subscribers  to 
the  new  building  had  the  satisfaction  of  seeing 
the  application  of  this  money,  and  six  years  after 
diat  application  of  it,  and  in  the  abs^ice  of 
those  who  ought  to  have  been  parties,  and  against 
the  acting  trustee  only,  who  is  dead,  and  whose 
personal  estate  ought  to  be  protected,  is  this 
petition  directed.  That  estate  may  have  been 
applied  in  payment  of  debts  and  legacies  in  a 
regular  course  of  administration,  and  the  admi- 
nistrator would  be  obliged  to  call  it  all  back 
again.  Under  these  circumBtances  then,  and 
taking  into  consideration  all  the  case,  having 
read  the  affidavits  on  both  sides,  I  am  perfectly 
satisfied  with  the  decree  which  I  shall  make,  that 
this  petition  be 

Diandssed,  vHk  Costs. 


Coram 
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Coram  HibdARAs,  tiORD  chief  baron. 

6SfHf 


iei9. 


Fridmfy 

The  Attorney  General  r.  Lindegren.        lothjauuinf. 


iAc* 


Tins  was  a  bill  filed  against  the  defendant  for     PuhUe, 
an  account  of  money  received  by  him  by  way  of  j^ ^  *J|j^y^* 
imprest,  and  of  his  disbursements  in  making  pur-  £^^®"JpJ^ 
chases  for  government,  under  the  authority  of  the  ^jj^**!,," 

I'TaVV  ^  ^  person 
J  of  competent 
ability,  for  the 
nndertaking  of  a  difficult  and  liaiardons  state  enterprise,  and  tlie  perfbnmmce  of  a  con- 
ii^ential  service  nnder  government,  on  behalf  of  the  public,  in  consideration  of  a  stipolated 
remuneration,  by  way  of  cdmmission  on  the  prhne  cost  of  purcfeMues  Made  by  htm:— this 
Court  will  not  (on  an  official  information  filed  against  him  by  the  Attorney  General,  after 
Ida  acooants  have  been  allowed  bj  the  public  office,)  entertain  «ny  miestion  iuYolving 
merely  the  propriety  or  prudence  of  the  contract  itself,  or  the  excess  orthe  remuneration 
agreed  to  be  paid  to  the  indi^dtaai  for  the  {icrforamnee  of  the  partiettlAr  service. 


But  the  ^ere  passing  of  the  aceottUts  df  a  pnbAc  oflUser,  by  the  Mditofs  of  the  depart- 
ment under  which  he  has  been  employed,  does  not  preclude  tiie  Court  (in  a  proper  case,) 
from  decreeing  an  areonnt  in  respect  df  allowances  contmry  to  {"ieasoiiiuid  equity,  and 
not  brought  to  the  notice  of  the  Board  when  his  accounts  were  passed. 

Thus,  where  the  public  functionary  had  received  grahMet  and  prueKti  frani 
foreign  agents,  dn  the  amontat  of  their  conmiisBlon,  ei^Oat  to  itte  per  eeirt.,  he  was.  or- 
dered to  refund  tlie  whole,  notwithstanding  that  practice  was  also  proved  to  be  the  nsage 
of  the  trade :  the  custom  behig  contrary  ^o  reason  and  ecftaily,  and  tdbs^ftvient  to  fraud, 
and  the  fact  not  having  been  tHong|ht  before  the  Board  when  the  account^  were  passed. 

Intentt  (•»  Public  Mmtey). 

Sembde.^A  pnblic  servant  to  whofen  raone^  is  from  time  to  tinte  impreiited,is  not  charge- 
able with  interest  on  occasional  balances  m  his  hands,  and  certainly  not  where  ue 
amonnt  Is  friBing,  tibe  occasions  nnavoidaUo,  and  the  time  of  lM>ldiiig  such  balances, 
abort. 

4gvn<a  rf  Qmtimment* 

Ai  idl  respects,  public  Boards  are  the  constitittional  migans  df  the  €H>venunent,  and 
its  efficient  agents,  and  their  acts  bind  the  Crown. 

Extra  Ckargea, 

Where  an  individual  employed  to  make  purchases  abroad,  or  in  person,  on  behalf  of  go- 
vernment, for  which  he  is  to  be  paid  bcnAfide  a  commission  by  w^  df  per  centage  on  the 
amonnt,  engages  mercantile  men  resident  m  tlie  foreign  country,  to  the  advantage  of  the 
service,  tor  which  he  allows  them  to  chaise  a  per  centage  agreeable  to  the  establubed  usa^e 
of  the  trade,  which  he  treats  as  part  of  the  prime  cost  in  charging  his  own  commis&ion  in 
liis  ac^cotrnts :— «ndi  per  centage  held  not  to  be  improperly  charged  to  government,  nor  to 
lie  payable  by  the  inaividual  out  of  his  own  comniis&iou. 


GSWBBAL 

V. 
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1819.  Navy  Board,  of  hemp,  and  fir  in  Russia  :  praying 
ATroRiBT  that  he  might  be  declared  to  be  not  entitled 
to  certain  commission  charged  by  him,  and  to 
be  himself  chargeable  with  expences  for  freight, 
and  insurance  on  articles  shipped  therewith  on  his 
own  account,  and  for  the  interest  on  balances  in 
his  hands :  and  to  be  accountable  to  the  public  for 
presents  and  gratuities  received  by  him,  from 
persons  through  whose  medium  such  purchases 
were  made. 

The  information  stated  in  substance,  that  the 
defendant  was,  in  the  beginning  of  the  year 
1795,  confidentially  employed  under  written 
instructions,  in  the  form  of  letter,  from  Sir 
Anthony  S.  Hammofidj  the  then  Comptroller  of 
the  Navy,  to  proceed  to  Riga^  for  the  purpose 
of  making  large  purchases  of  hemp  and  masts, 
to  counteract  the  schemes  of  the  French,  who 
were  at  that  time  pursuing  the  same  course; 
and  in  order  to  provide  a  due  supply  of  those 
articles  for  the  use  of  the  British  Navy.  The 
defendant's  orders,  (dated  9th  January^  1795,) 
after  prescribing  a  certain  line  of  conduct  to  be 
adopted  by  him,  stipulated,  "  that  for  the  due  ex- 
"  ecution  of  the  proposed  service,  he  was  to  be  al- 
'^  lowed  his  travelliiig  expences  and  a  commission 
*^  of  five  per  cent,  on  all  the  purchases  which  he 
'^  should  make,"  and  he  was  thereby  authorised 
(stating  that  it  would  be  absolutely  necessary) 
to  engage  Thornton  and  Sony  Russia  merchants  in 
London,  to  transact  the  necessary  business  of  the 

undertaking 
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undertaking  here.    They  were  to  be  paid  in  con-  1819. 

sideration,    a    reasonable    commission  for   their  attohnby 

trouble,  and  were  to  be  famished  with  navy  bills  ^■''^"^'' 

upon  imprest  whenever  purchases   made. should  ^"d'^*"*^- 
require  it. 

The  defendant  accordingly  entered  into  a  cor- 
responding agreement  in  writing,  under  seal,  with 
Thornton  and  Son,  who  undertook  to  assist  him, 
as  agents    or  attornies,  by  granting  him  letters 
of  credit    and   recommendation  to  their  friends 
and  correspondents  abroad ;  and  to  transact  all  the 
necessary  business  here  of  freighting  ships,  corre- 
sponding and  insurance  of  cargoes,  and  in  doing 
whatever  should  be  required  for  forwarding  the 
delivery  of  stores  purchased  by  the  defendant 
into    his  Majesty's  dock-yards.    They  on  their 
parts  were  to   be  duly  supplied  with  navy  bills, 
on  demand,  for  the  purpose  of  defraying  the  ne- 
cessary expences,  and  to  be  allowed  a  commission 
of  two  and  a  half  per  cent,  on  each  invoice  con- 
taining   the    amount    of    prime    cost^  and  all 
charges    and   ejrpences  relating  thereto.     That 
agreement  was  executed  in  the  presence  of  Sir 
ji.  S.  Hammond^  who  witnessed  and*  signed  it  in 
signification  of  his  concurrence. 

During  the  time  of  the  defendant's  employ, 
from  1795  to  1799  continually,  Thornton  and  Co. 
had  been  furnished  by  government  with  money, 
on  account  vf  the  defendant,  to  a  very  large 
amount,  as  his  agents. 

Tlie 


%90 

4TroitK9V 


CA3ES  IN.  THE   £XCU£aU£R| 

The  commission  charged  by  the  defendant,  on 
the  prime  cost  and  charges,  on  stores  delivered 
into  his  M^yesty's  dock-yards,  for  himself,  for  the 
year  1795,  was  after  the  rate  specified  in  his 
letter  of  instructions,  and  also  the  commission  on 
account  of  Thornton  and  Son.  In  addition  to 
those  charges,  theye  was  also  charged  two  per 
Qtnt,  in  $*ach  invoice,  at  the  foot  of  the  ficcouiil 
of  die  h^mp  purchased  by  him  £br  commission. 
The  house  of  Thorley  and  Co.  merchants,  of 
Riga^  through  whom  the  defendant  made  his 
purchases,  and  four  per  cent,  on  the  purchases  of 
masts,  and  that  not  as  a  specific  charge,  but  as 
part  of  the  prime  cost  of  the  articles  purchased* 
The  defendant's  accounts  so  charging  govern- 
ments were  passed  in  each  year,  and  allowed  by 
the  Navy  Board,  but  (as  the  bill  stated)  without 
their  being  informed  of  or  adverting  to  the  com- 
missions charged  by  Thorley  and  Co.  having  been 
introduced  therein,  in  manner  before-mentioned; 
and  the  defendant  was  cleared  of  his  imprest 
on  each  occasion,  to  the  full  amount  of  his 
account. 


In  the  month  of  June^  in  the  same  year,  the 
commissioners  of  the 'navy,  by  a  letter,  (advert- 
ing to  his  former  instructions)  apprized  the  de- 
fendant, that  in  consequence  of  his  purchases 
being  likely  to  be  of  much  greater  extent  than 
had  been  at  first  intended  by  the  board,  he  was 
to  consider  two  and  a  half  per  cent,  thenceforth, 
as  an  equivalent  for  his  trouble  for  all  purchases 

of 
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of  biemp  which  he  shoii]4  mi^  in  fiiture^  b^      ^^l^* 
yond  the  quantity  which  he  had  beeai  piigioally    AnoRREx 
instructed  to  buy.    The  c(mimi«siou  allowed  to 
Thornton  and  Co.  was  likewise  reduf^ed  to  one 
a^d  a  half  per  cent. 

The  defendant  afterwards  made  other  pur* 
chases  ou  those  terms  (charging  such  commis- 
sion specifically),  Thorley  and  Co.  still  continu- 
ing to  charge  in  each  invoice  two  per  cent,  on 
account  of  their  commission,  and  which  the 
defendant  still    treated    as    part  of  the  prime 

C09t. 

On  all  the  defendant's  purchases  of  masts  and 
fir,  he  had  charged  an  allowance  to  Thorley f 
MorUafiy  and  Co.  of  four  per  cent,  and  on  all 
such  purchases  of  either  article,  as  he  had  made 
of  the  French  agent  at  Riga^  he  had  charged  no 
commissioDi  on  account  of  the  Russian  agents, 
but  those  purchases  were  made  at  somewhat  ad- 
v^ced  prices. 

The  bill  charged  the  introduction  of  the  al- 
lowance to  Thorley  and  Co.  into  the  invoices  as 
forming  part  of  the  prime  cost,  to  be  a  fraud, 
and  that  therefore  the  defendant  was  indebted  to 
his  Majesty,  to  the  amount  of  such  commission. 

The  bill  also  stated,  that  ships  carrying  masts 
are  chartered  for  a  sum  certain  for  the  voyage, 
and  that  such  ships  are  not  able  to  load  more 
than  two-thirds  of  a  cargo  of  masts,  so  that  there 

.  '  is 
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1819.       is  always   a  considerable    space  occupied  with 

j^^JiJl^Y  what  is  called    broken   stowage  (consisting  of 

Obrbbai.     gj,  timber,  lath  and  fire  wood),  all  of  which  the 

LiNDEGRBir.  defendant  brought  home  on  his  own  account,  and 

which  were  credited  to  him  by  Thornton  and  Son, 

without  paying  any  freight ;  and  also  that  he  had 

shipped  spars  and  wainscot  logs  in  the  same  way, 

without  giving  the  Board  credit  for  the  freight,  or 

paying  any  part  of  insurance  of  such  things. 

The  bill  then  stated,  that  in  an  account  opened 
by  the  defendant  with  Thornton  and  Son^  on  the 
above  transactions,  entitled  "disbursements  for 
"  naval  stores  imported,"  there  was  contained  a 
charge  of  interest  to  a  considerable  amount,  on 
sums  advanced,  in  payment  for  such  stores, 
whereas  the  defendant  had,  at  the  same  time,  a 
considerable  sum  of  money  in  his  hands,  which 
he  had  withdrawn  from  the  custody  of  Thornton 
and  Sony  and  that  the  defendant  had  since 
charged  all  such  interest  to  th«  public.  And  that 
the  defendant  had,  at  various  times,  received 
large  sums  of  the  public  money  from  Thornton 
and  Co.  and  had  also  other  sums,  (the  balance  of 
naval  stores  imported)  carried  by  them  to  h'^ 
private  credit,  all  which  had  been  applied  for  his 
particular  benefit,  and  for  which  (the  bill  charged) 
he  ought  to  pay  interest  to  the  public^ 

The  information  finally  charged,  that  th«  ^^ 
fendant  had  received  from  time  to  time,  dliv^rs 
presents  or  gratuities  in  money,  fir,  timber^  ^^* 
to  the  amount  of  many  thousand  pounds,    from 

Tk€^^' 
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Thorlejf,  Morison^  and  Co.  all  of  which  ought  to       iei9. 

be  accounted  for  to  his  Majesty,  for  the  benefit  ^^'^'^^ 

of  the  public,  and  gbnsrai. 


General  errors  and  overcharges. 

The  answer  (admitting  for  the  most  part,  the 
material  facts  of  the  bill,)  insisted  tliat  it  was 
absolutely  necessary  for  the  defendant  (in  order 
to  effect  the  service  on  which  he  was  employed 
to  the  best  advantage)  to  apply  to  and  make  use 
of  a  commercial  house  at  Riga^  connected  with 
Ae  trade  in  the  articles  which  were  the  object 
of  the  defendant's  employment ;  for  that  other- 
wise he  could  not  have  made  the  requisite  pur- 
ehases^  or  at  least  not  on  so  advantageous  terms. 

The  answer  then  alleged,  that  the  usual  com- 
mission payable  to  commercial  houses  at  ^iga^ 
so  connected,  wastwojscr   cent,  for  purchasing 
and  shipping  hemp,   and  four  per  cent,  for  tim- 
ber,  and  that  it;  was  the  usual  course  of  the  trade 
to  charge  such  commission  in  the  invoices,  at  the 
foot    thereof,  as  composing    part  of  the  prime 
cost;  and  that  every  item  was  fairly  and  distinctly 
stated  in,  the  accounts  delivered  in,  in  the  ordi- 
nary course  of  business,  amongst  which,  was  the 
charge  of  commission  by  Thorley  and  Co.   on. 
every    quantity  purchased:    and    the  defendant 
claimed  the  benefit    of  such    accounts    having 
been  passed  and   allowed,  as  if  he  had  pleaded 
the  same. 

VOL.  VI.  X  The 
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Miai  Tlieranawcr  then  stated,  thaU the. usual  oouwe 
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off  ohai^gi  the.  a»recal  comfni«fiioQ9»  wa$>.  tiiat 
asNiniAu  Messrs.  TAor/ey  ^ud  Co.  drew  biU»  W.  TMrMm 
andSortf  as  the  defendant's  agents,  for  the  in- 
voice amount  of  tlie  article  pureliasedi  inoltuling 
their  commission,  to  pay  which  bills,  and  their 
own  and  this  dcfendbnt'SiCominissione^  Thornton 
an&Son  received  money  from  goveriiinfBnt,^ 

Ihc' defendant  dtenied*  that  any  of  the  sum?  of 
money  charged'  by  hitn  or  by  TIfopntvn  and  So% 
for  commission,  in  respect  of  fthe  llemp*  purchase^ 
were  inserted  as  specific  ehai'ges  ia»  the  deftndaitlfs 
accounts,  for  either  of  the  several  years,  during 
which  he  had  been  employed,  and  alledged  that 
in  every  account  so  dfelivered  m  by  biln  to  the 
commissioners  of  the  navy,  he  (the  diefendant) 
debited  them  with  the  pr»ne  costs,  d*ity,  freij^t, 
and  charges,  of  each  carga  orpaFcd^of  bempi  aa 
per  Messrs*  TJiornton  ani  ^S^^s  accounAs,  accooi** 
panying  the  same,  and  theit  ad^cfed  the  ebacge  of 
his  (defendant's)'  commission  'ptr  cent,  trhefeon; 
that  the  accounts  of  Thornton  and  Sbn  i^elude^ 
the  commission  charged  by  them,  together  wiA 
the  freight,,  duty,  insurance,  ai^  other  charges, 
on  importation,  and*  referred  to  the  invoice  ei 
Messrs.  Thorley  and  Oo.y  at  the  foot  of  which, 
they,  {Thorlc\f  and  Co,}  regularly  and  uni^icmly 
charged  their  commission  of  two  per  cenU  on  tbo 
amount  thereof,  as  is  usual  in  all  cases  of  hemp 
purchased  and  shipped  ^tRiga^  on  commission, 
all  which  invoices  accompanied  the  aceoilftts  of 

the 
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tl^  defendf^ty  a^d  of  Thornio^  and  Son  when.dc:- 
liv^d,ti0.tljfiNj^vy?pard,  ^^^„^-^ 

MTith  reapect  to  tUe  broken  stowage,  the  de-  UiiD|q*Eii. 
jCejc^nty  in  substance,  adjmitted  tli^t  he  l^ad  paid 
\io  freight  for  that  which  he  ba,4  necessarily  ship- 
ped, because  the  safe  stowiijijgof  tlie  maats  req^uired 
such  niaterials  ^  to  be  employed  foi;  tliat  purpose; 
but  the  answer  stated  that  the  Bpard  had,  except;  \\x 
iQueioLstance,  (and  that  waai  particularly  referred  to), 
r^£usc4  to  talf e  it  on  their  own  a,pcount :  and  tliat 
a^y  ^^4y^9^gc  arising  to  the  defendant  from  the 
s^  of  tli^  material^  so  usqd  on  tb^ii;  9ji;ivaj[  here, 
ii^a^  not  more  tha^  would  have  covered  th^  amount 
.of  hi;s  coinmiss.ion  thereon,  if  it  had  been  disposed 
o^  on  account  of  the  Board:  and  that  if  he  had 
supposed  that  he  should  have  been  required  to  pay 
freight  for  such  stowage,  hp  would  not  have  loaded 
it  aJt  bis  own  risk:  but  that  as  to  thp  wain^co^t  logs, 
di^  diefenjdant  stated^  that  as  far  as  he  had  himself 
iaie^  ci:editie(l  for  freight,  by  Ttiorntqi%  and  Son,  he 
had  paid  the  amount  (on  receiving  their  accounts) 
to  the  Tre^urpr  of  the  Navy. 

As  to  the  charge  of  interest  demanded  for  the 
balances  of  public  money  at  certain  times  in  his 
hands,  the  answer  stated  in  effect,  that  some- 
times it   happened  that  Thornton  and  Son  had 

paid 

•  Those  materials  arc  techaically  denominated  dunnage,  and 
if  used  bon&  fide  for  the  purpose  of  stowing  the  main  eaigo, 
h|kve  boQn  held  not  subject  to  duty  on  importaticMli.  yide  the 
A^Uomey  General  v.  Wihon,  ante,  vol.  ill.  p.  431. 
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1819.  paid  for  purchases  made  by  the  defendant,  be- 
Attornbt  yond  the  amount  of  the  money  received  by  them 
General  f^^  ^j^j^j.  purpose,  by  the  Navy  Board,  and  that  on 
LiNDEGREN.  guch  occasioH,  he  (defendant)  paid  them  interest 
on  such  balance  in  their  favour,  and  that  on  other 
occasions,  when  any  balance,  (which  was  always 
equally  small)  remained  in  their  hands  after  such 
payments,  he  was  in  his  turn  allowed  interest; 
and  that  the  fees  of  office  paid  by  Thornton  and 
Co.  on  the  sums  received  by  them  from  time  to 
time,  from  the  Navy  Board,  (and  for\Vhich  no 
allowance  had  ever  been  made  by  the  Board  to 
the  defendant,  charged  by  them  against  him) 
amounted  to  more  than  any  interest  which  the 
defendant  could  have  made  by  any  surplus  of 
public  money,  at  any  time  remaining  in  his 
hands. 

On  the  subject  of  the  gratuities  and  presents 
received  from  Tborley  and  Co.  the  defendant  ad- 
mitted that  he  had  at  different  times  received 
many  such,  amounting  together  to  about  one 
per  cent,  upon  the  purchases  made  by  them,  which 
accorded,  as  the  defendant  stated,  with  the  estab- 
lished custom  among  merchants  in  that  trade,  and 
that  any  commercial  house,  or  individual  resident 
in  England  connected  with  houses  in  Russia,  and 
through  whose  intervention  such  Russian  houses 
executed  any  orders,  was  by  such  custom  entitled 
to  participate  in  the  commissions,  and  the  de- 
fendant therefore  submitted,  that  he  ought  not  to 
be  compelled  to  account  to  his  Majesty  on  be- 
half 
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half  of  the  public,  for  such  presents  and  gratui-       Wlft. 


tics.  . 

Attobhet 
Oknbbal 

V. 

In  support  of  the  information,  it  was  proved,  UmnonEix. 
by  the  evidence  of  mercantile  men,  that  during  the 
several  years  of  the  defendant's  employment  the 
usual  commission  allowed  to  the  principal  houses 
of  trade  at  St.  Petersburgh  was,  on  the  purchase 
of  hemp,  three  per  cent,  on  the  amount  of  the  in- 
voice—and on  the  purchase  of  masts  and  fir,  four 
aud  a  half  per  ce/it.y  including  the  remuneration  for 
the  negociation  of  the  money  to  be  paid  for  the 
articles — and  that  many  houses  there  were  allowed 
on  the  same  articles  only  two  and  a  half  per  cent. 
on  the  former,  and  four  per  cent,  on  the  latter. 

At  Riga  the  commission  allowed  on  purchases 
of  hemp  was  proved  to  be  as  low  as  two  per 
cent. 

The  witnesses  also  stated,  that  they  could  have 
during  the  same  time  procured  for  ^  the  Navy 
Board  the  same  articles  ixomRiga  at  a  commis- 
sion of  two  per  cent,  on  hemp,  and  four  per  cent. 
on  timber,  calculated  on  the  gross  amount  of  the 
prime  cost  and  necessary  expences  incurred  before 
delivery,  with  some  other  minute  charges  under 
particular  circumstances,  and  that  it  might  have 
been  done  at  the  same  rate  by  any  house  in  the 
Russian  trade  in  London. 

It  was  also  proved  by  a  clerk  of  the  office  for 
bills  and  accounts  in  the  Navy  Office,  that  when 

X  3  the 
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laib.      the  original  invoices  of   the   articles  pu^rchaseil 
'^'^     were  delivered  in  to  the  office  by  the  defendant, 
gkwbral     for  the  purpose  of  passing  his  accounts  with  the 
LiNUEGREN.  Board,  it  was  not  observed  that  Messrs.  Tborley 
and  Co.  had  charged  any  commission  per  cent,  as 
part  of  the  prime  cost,  and  that  if  it  hiii  bein 
observed,  it  wbiild  have  been  pointed  oiit  by  him 
(as  it  was  his  duty  to  do),  by  an  observation  Writ- 
ten agamst  it,  to  the  attention  of  the  coramissioh- 
erSy  biit  that  it  being  overl6okcd,  that  was  not 
done. 

On  the  part  of  the  defendant,  it  was  proved, 
"by  the  testimony  of  Sir  A.  IS.  ilammoridy  the 
Comptroller  of  the  Navy  at  the  time  of  the  de- 
fendant's mission,  that  it  Was  necessary  that  the 
defendant  shoulcl  make  the  purchases  which  were 
the  object  of  his 'mission,  through  the  meduim  of 
a  resident  merchant  at  Riga  ^-  that  tliat  necessity 
was  fully  stated  to  the  Navy  Board  on  a  subse- 
quent occasion,  when  they  foiind  it  hecessaiy  to 
Vnake  fnquiries  on  that  subject,  by  several  emi- 
nent Hussia  merchants  in  this  country,  who  were 
of  opinion  that  the  charges  of  the  Russian  liouse 
for  commission  were  perfectly  fair,  and  according 
to  the  established  usage— that  had  such  bouse 
not  been  employed,  the  purchases  would  have 
amounted  to  more  by  ten  or  twelve  per  cent,  be- 
sides being  attended  with  considerably  greater 
difficulty,  and  much  risk  — that  the  commission 
so  paid  to  the  foreign  house  was  always  considered 
as  a  part  of  the  prime  cost  of  the  article  pur- 
chased abroad— aild  that  the  commissioners  had 

been 
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beta  -thfewfore  satisfied  Jwrlth  and  tesohned  to^al- 

*Ilie  isame  evidence  was  given'with  aspect  to  i-»m»*»^<5Ren. 
^tke  char^  for  theinasts:;  ttnd  the -whole » was 
coilfirtnetl  bythe  'testimony  of  emioettt  'Russia 
merchants. 

Itwas  proved  that  the  other '  timber  loaded  to 
stow  the  ma^ts  (and  which  is  tailed  dunnagef), 

'Was*  necessary  for  that  purpose,  and  that  Brfti^i 
khips  could  •  not  safely  load  masts  without.    lEvi- 

•  Bence  was  -also  given  by  Sir  A.  S.  Hammond  antt 
others,  that  the  defendant  had  dfTcrcd  all  sudi 
dunnage  to  the  Board,  who  had  rejected  it  as  unfit 
for  any  purposes  of  his  Majesty's  dock'-yaiys,  und 

'drat '  the  subjeet  •  of  the  •  defendant's-  not  account- 

>  i«g^  for  freight  had  been '  considered  by  the  com- 
missioners, and  aban^doned. 

^th&Sfdkit&r-General,  Jervis,  Mi\rf^i/MtyfoT  the 
''Cv($Wn,' wged,  that  the  rnatn  tpsestkm  in  this  case, 
^n^hi^  was  mie  of  great  impottance  to  the  public, 
vtvag,whe*berJ  the  defendant  was  entitled,  by  the 
terms  or  natute  of '  his^ mission  6f -state  poJ-icyy  en- 
titled'to  dharge  ^tfie  Government  for  the  employ- 
ment of  other  persons  in  performing  khe'dft ties 
of  the    service  for  which  he  was  personally  en- 
gaged. 

•  Aifti  they  objected,  on  the  fects  of  the  case,  to 

the  charges  of  commission  by  «77/or%»flri^6f  Co.  as 

'payable  by  Government  at  all— arid  more  parti. 

X  4  cularlv 
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1819.      cularly  to  its  being  charged  as  prime  cost,  where- 

Attorney   by,  besides  its  being  a  practice  calculated  to  en- 

gembral    ^j^i^  persons  so  employed  to  commit  fraud  to  any 

LiNDEGUBN.  amQujjt  Qn  tije  public  purse,  which' was  too  often 

considered  open  to  any  one  who  had  opportunities 

of  access  to  it,  commission  would  thus  be  paid 

upon  commission. 

They  next  insisted,    that   the  defendant  was 

liable  to  account  to  Government  for  the  profits 

'  made  by  him  on  the  dunnage,  or  at  least  for  a 

.  proportion  of  the  freight  and  insurance,  and  for 

the  interest  of  the  balances  of  public  money  from 

time  to  time  in  his  hands. 

And  finally,  that  he  ought  to  refund  for  the 
benefit  of  the  public,  the  presents  and  gratuities 
which  had  been  received  by  him  from  Thorlcy 
and  Co.  the  Russian  merchants. 

And  they  urged,  that  although  the  Navy  Board 
had  passed. the  defendant's  accounts,  and  allowed 
all  those  objectionable  charges,  it  was  what  the 
Commissioners  as  a  Board  were  not  authorized  to 
.  do,  and  therefore  the  defendant  was  still  liable  to 
.  account  to  the  Crown^  by  means  of  the  interven- 
tion of  this  Court. 

Dauncej/f  Martin^  AbercrombiCj  and  Shadwell, 
for  the  defendant,  contended,  that  as  there  had 
been  no  fraud,  either  actual  or  implied,  charged  or 
proved  on  the  part  of  the  defendant,  and  his  ac- 
counts had  been  regularly  and  annually  allowed 

by 
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by  the  Navy  Board,  he  could  not  now,  at  this  dis«       isioi 
tance  of  time,  be  called  on  to  account,  as  required 
by  the  prayer  of  this  bill. 

As  to  the  charges  of  commission,  &c.  to  Thor^ 
ley  and  Co.  they  relied  on  the  practice  of  the 
trade,  and  the  advantage  accruing  from  it  to  the 
Navy  Board,  as  proved  by  the  evidence,  and  urged 
that  it  could  never  be  held,  that  a  person  in  the 
situation  of  the  defendant;  acting  under  a  similar 
engagement,  would  or  could  be  expected  to  de- 
fray such  necessary  charges  out  of  his  own  com- 
mission, even  if  it  were  adequate  to  the  pa3rment 
of  them. 

The  subject  of  the  broken  stowage  they  con- 
tended had  been  fully  explained  by  the  statements 
of  the  answer,  and  the  evidence,  and  that  that 
was  also  a  necessary  matter  which  it  could  not  be 
expected  the  defendant  should  be  at  the  charge 
of. 

The  demand  of  interest  for  balances  in  the  de- 
fendant's hands,  they  submitted  could  not  be 
supported. 

The  presents  received  were  defended  on  the 
ground  of  the  general  usage  of  the  trade,  as 
established  by  the  existing  custom  of  merchants 
dealing  in  the  particular  subject  of  traffic,  under 
the  same  circumstances.  And  they  adverted  to 
the  public  nature  of  the  defendant's  commission, 

which 


r. 

**»•*****•  Richards,  Chief  Baron,  now  delivered  judg- 
mOTt>-*!'hai^ing'stated'th)B  irilbl-mation  ^nd  its  bb- 
j«6t,  anH  the'tasiilt  bfihe'eviBenCfeon^both  sides, 
•laying  grttlt^iti^fes  oiithWitAl  ittlpOi^talice  of  thb 
'tafedidn^tin^ieh'tlife  dc^iiidantWas  (tmp^^ 

^In-thefiWtplaee  (said'his^LdtdShip^)  it  is  rta- 
"ttridl  to  bbsfefve,  thdt  iHe  employtnfent  out  6i 
^^JdWch  'this  investigation  6f  thte  defendiiif  s  at- 
'ftb'ii'iito  arises,  ts^ds^'ndt  briginilly  soii^ht'by  tlie 
Defendant,  or  applied  for  by  him  to  GdTem- 
ment;  but  it  was  proposed  by  the  Navy  Board 
to  him  in  the  first  ixistance.  The  contract  itself, 
we  must  also  observe,^ was  one  which,  from  its 
nature  ancl  object,  was  founded  on  great  confi- 
dencie  in  the  defendanjt*s  character  for  commercial 
Knowledge,  and  skill,  and  private  integrity,  and  it 
was  one  which  was  in  its  object  and  result  of  4^e 
most  vital  importance  to  the  .  prosperity  of  tl"s 
country,  for  on  it  depended  at  that  time  no, less  a 
care  than  the  supply  of  the  British  navy  with 
necessary  stores— that  navy  which  has  effected  so 
much  for  us  in  every  respect — and  whiph  has 
advanced  the  maritime  character,  and  established 
the  internal  security  of  the  best  ijobtorestsof  the 
nation. 

But  whatever  were  the  advantages  resulting 
from  the  policy  of  adopting  the  measures  from 
which  the  defendant's  employment  sprung,  there 

was, 
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was,  in  point  of  *fict,  ah  express  ciontfacrnfa^e  iBift. 
withhim  by  the  !Navy  Board,  ahcl  the  effect  of  tihat  ^^IJI^ISS^ 
contract  is  now  the  only  question  for  the  Court 
Tt  is  objected,  on  ihe  partof  the  JBoarfl,  that  the 
contract  entereij  into  by  them  wiih*this  ^ntpeman 
was  afa  imprudent  one:— that  the  oommissioh 
which  the  Board-agreed*  £0  allow  the  defehd^t  for 
his  services  was  much  too  large : — and  that  it  might 
iiave  been  contracted  for  at  a  far  lower  >ate  of 
femuneratidn.  Now  even  if  "that'Svere  so  in  poiiit 
of  fact,  it  is  still  a  valid  contract,  and  one  ^hich 
must,  notwithstanding,  if 'the  con ti^tmg' parties 
were  competent  to  make  the  agreement,  bebar- 
ried  into  effect  by  this  Court,  called  on  as  it  is*f6 
pronounce  on  its  validity,  unless  ffau^d,  mistake, 
surprise,  or  some  other  reason  can 'be  shewn  to 
warrant  the  interference  of  a  Court  of  tqiiity. 

It  does  h6t  appear  'to  nie '  to  hate  beeh  ttcdes- 
fiary'(as  itw^  coritcildell  to  be  on' the  part '6f' the 
Navy  Bdatd)  that  the  tleferidaiit  should  go  *tb 
TZi^a  within  a  year.  The'lcttcr  of  ittsttti6ti6iis 
adverts  merely  to  the  possibility  of  his  doing  so: 
nor  is  there  aiiy  substantial  objeition  triicde  on*  the 
ground  of  any  misconduct  'bnthe  part 'of  the 
defendant. 

The  engagement  was  in  all  eveiits  to  be  per- 
formed. Now,  whether  the  engajgement  could 
have  been  performed  more  economically,  or 
whether  in  other  words  the  purchases  entrusted 
to  the  defendant's    discretion   could  have  been 

made 
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1819.       made  for  less  money  or  not,  that  is  an  inquiry 
Mrith  which  at  present  we  have  nothing  to  do. 

It  is  only  necessary  to  inquire  what  the  con- 
tract was,  and  whether  this  gentleman  wa5  en- 
titled under  it  to  the  commission  jver  cent.y  which 
he  has  chifrged  on  the  money  expended  by  him. 

Undoubtedly  on  principles  of  public  policy,  it 
would  not  be  right  to  disturb  contracts  made  by 
the  public  with  persons  in  the  situation  of  the 
defendant.  Public  confidence,  in  the  dealings  of 
the  Government  with  persons  in  the  character  of 
this  defendant,  is  of  the  first  importance,  and 
should  be  regiarded  above  all  other  considerations; 
and  that  confidence  ought  not  to  be  shaken  in 
consequence  of  the  result  of  any  subsequent  cal- 
culation and  inquiry  by  the  Commissioners  of  a 
public  board,  shewing  that  their  contract  has  been 
injurious  to  the  public  merely  on  the  ground  of 
too  great  liberality  in  remunerating  the  service 
required  and  performed. 

That  observation  is  the  more  necessary  to  be 
made  here,  because  one  of  the  counsel  for  the 
Board  has  said,  that  there  were  persons  to  be 
found  who  had  no  objection  to  put  their  hands 
into  the  public  purse,  merely  because  it  was  con- 
sidered open  to  the  public. 

I  cannot,  sitting  here,  admit  any  such  thing; 
and  it  certainly  cannot  any  where  be  considered 
as  applicable  to  engagements  of  this  nature,  made 

with 
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with  persons  in  the  situation  of  this  defendant.       ^®^^' 
The  Navy  Board  could  not  make  a  contract  of    attornst 
this  sort  with   any  common  person  who  might     ^^^^^ 
offer  himself  to  their  notice.    This  was  not  an   ^"">»«««"- 
occasion  calling  on  the  Navy  Board,  in  a  spirit  of 
strict  economy,,  to  go   round    and  barter  with 
every  one  who  might  be  disposed  to  bid  for  the 
employment,  with  a  view  to  cheapness;  it  was  a 
matter  of  trust,  of  confidence,  and  delicacy.     If 
any  one  has  been  in  fault  in  the  transaction,  it  is 
most  assuredly  the  Navy  Board,  and  they  cannot 
be  controlled,  even  if  they  could  be  considered  as 
having  acted  imprudently ;  nor  ought  they,  on  the 
other  hand,  (if  that  honorable  board  could  be  sup- 
posed to  be  capable  of  any  such  attempts)  to  be 
permitted  to  take  advantage  of  their  own  impro- 
vidence in  such  matters. 

It  was  a  time  of  war,  and  of  great  peril  to  the 
person  undertaking  the  service,  and  the  trust 
necessarily  reposed  in  such  person  was  one  of  the 
first  importance,  requiring  in  him  very  consider- 
able talent  and  address,  and  he  must  therefore 
.have  been  a  man  capable  of  great  confidence.  Then 
there  is  no  imputation  whatever  on  the  defendant's 
integrity  or  ability;  or  his  manner  of  carrying  the 
engagement  into  execution.  The  sole  objections 
are  to'  the  expenditure,  and  the  defendant's 
charges  for  commission,  and  other  less  important 
matters. 

His  Lordship  then  proceeded  to  state  the  main 
facts  adverted  to  in  the  pleadings,  and  given  in 
evidence,  and  the  terms  of  the  contract. 

In 


yitf^  In  17J9j5,  the  defenciant  dcKvered  in  his  fii»|; 

iiiJa)^  ^^cpunfg  tp  the  Navjr  Boafd.  l^  ip;  not  knpw^ 
Gbnkraa    when  thatf  account  was  audited,^  but  I  li^ye  rca- 

^»^«»*?i  son  to  believe  that  it  \irgs  in  179^.  H^^  debits 
them  with  cerrtain  expiMjx^es  as  tb(?  prinj^  cont, 
ri^ferring  to  Tfyprntqn  and  Sons^  ^ccpunts,  aijd  tl^n 
charges  his  own  comrnissiojii  s^gcificajly.  J^hprth 
tofi  and  Son  refer  to  the  invoices  of  T^horkt^^i 
Qp.  who  charge  their  commissiop  of  2/.  p^r  cent. 
as  i^.  stalj94  to,  l?e  usual  in  the  99urs§  of  tjhat  (the 
feemp)  t^ac^,  and  place  it  at  thefoptpif  thcin-r 
¥ok;es* 

|n  oi^e  vrpiA^Lin^egr^n  ha^^s  Qyer  in  tbf)  Vifx^ 
ma(as\tXf  every  sjipce^diij^  yefji*  tpi  the  N^yy  Bpfird 
bisacpouQts^  charging  fo^  hia  own  conpniifi^ioDi 
and  referring  as  before  to  Thomtqn,  and  Son^  and 
they  to  the  invoice  of  Thorlejf  and  Co.  where 
th^y  ai^e  found,  to  have  changed.  2/.  ^fir  cenf,.  on 
i!lsf&  disbursement^  in  Il^w^ifh  ^II,  pf  ^^<?h,  is  ^^ 
di^^t^nift^y  brpught  uu#r  thp  cp^t/^enjtiw,  of  tjip 

Thra  tlij?  ahprt  ^^stfipj^j^  is,  whetl;i€r  th^  dc^ 
f<?ndA?.t  v^  bovin.4  to  pay  t^  comnvi^sipn  5Q 
charged  by  Thorlp^  offd  Qo.  put  o^  his  p:vm  M 
c^tage.  W?re  it  a  coupon  trajps^ctio^i  bptyf^eeu 
private  merchaj^ts  in  diis,  country,  it  \f ou^d  bjc 
SQ  perhaps ;  bjftt  \ye  mi^t  in  tjhis  plape  poxistru^  all 
contracts  according  to  their  particular  nature  and 
object,  and  the  situation  and  circumstances  of  the 
cpntractiijg  parties.  Now,  vieyjring  this  contract 
in  that  \yay,  we  fiijid  from  the  ^vide|a9P  that  the 

^ ^#- 
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grq^  ^v«».tftgqi5t.  to  thQ  def;eii4apt!s  ^in^lpyjec?,    ^^^^^ 
t£ere  it  i^.  obvioujSy  tbs^t  whene^yer  the  defend^mt     (^bmeral 
should  hnye  i^ade  his  per;sQQ^  a{>p^%C9.:^ce.  in.  tib^  EiNDEORni* 
Uiack^t^  it  woiild  inju^.  thp  purqh^e^  of  thjei  ^r* 
tiqlc  by  raising  the  pripe...    Xt.\KW  the^ej^^rp  nch 
qessafy^  even,  on  the  grojwA  of  ^onomy,  t;hft]t:  he 
^uld  employ  %  Bm^^utp  aget^t^  at}4.  that,  ^pml; 
of  course  ipust  be  i^aid,  apQprding  to  th^  u^uf^Jt 
pr;9«tice,  aqd.  at  thQ.  accustp^jQd  x?^^   It  is  agreed. 
that  a  merchant  h^rq  cg^Bflot  ey^Hk  iflr   comii)0|i^ 
cases  do  busii>ess  of  thi;^  soct,  a.D4  in  this  pair 
ticulajr  market,  advantageously,  without  employ- 
ing 9.  resident  merchao^t  th^re  as  a^  agent  also, 
Q/Qt  j^vea  if  h#  should  4en4  oy^r  or  go  thither  hinv- 
sfilf.    Th^t  is  pi;ove4.  to  h^  ths.  cjobwoij  a^d  nc-     ,  . 
cessary  course. 

In  eii^Ioying  an  ^e»t,  th^re^  th^ji^fpre  th/eie  is 
qo  qiiesticm^  bulj  th^t  the  dpf^^djint  w  right,. 
The;  only  ^eal  questioq,  \^,  who  (whether  hp  q^^ 
hi»  CTjpioyei»)  is  to  p»y  that  ^c?ntt 

A  v^ry  paf  ticujar  part;  of  tfce  cs^^  is,  that  thje,   - 
accpVrQts  were  sen;t  to  the  Na,vy  Board  every  year, 
apd  by  ths^nji  investigated;  ^d  the  evidence  bears 
thi9  defe&fla^t  out  in  the  pjfppriety  pf  his  co^dijict 
£^d  h^s  chargQSii 

[His  Lordship  lih^n  referred  to  the  various  let* 
ters,  aod  the  evidence.] 


Sir 


SOS 


CASES   IN   THE   EXCUEQUEB^ 

^^^  Sir  A.  S.  Hammond  says,  that  he  found  from  h(V 


Jknnunn    nest  information,  that  the  course  of  dealing  in  sncb 

General  .        ,       U'  m 

•►         matters   m  the  Russian  market,  was  necessanly 

IJtiPBCBJpr^ 

by  means  of  employing  an  established  mercantile 
house  there  as  agent ;  and  that  their  remunera- 
tion was  uniformly  considered  as  part  of  the 
prime  cost,  and  he  approved  of  the  defendant's 
,  conduct  throughout.    Then  the  Navy  Board,  and 

that,  as  it  appears  year  after  year,  have  allowed 
the  accounts,  all  of  which  state  distinctly  the  fact 
•     of  the  employment  of  the  foreign  agent,  and  make 
the  corresponding  charge. 

Now,  supposing  this  were  a  transaction  between 
J.  and  JB.  could  this  Court  even  then  interfere 
to  re-open  these  accounts  under  such  circum- 
stances ?    I  tertainly  think  not. 

The  next  question  is,  whether  the  Government 
was  bound  by  this  contract  of  the  Navy  Board. 
The  Government  itself  cannot  make  such  contracts 
as  these  but  through  the  medium  of  the  Navy 
Board,  and  they  are  for  such  purposes  a  compe- 
tent ministerial   body— the  constitutional  agents 
of  the  public ;  and  they  are  capable   as  such  of 
binding  the  Government.     Being  so,  if  they  enter 
into  a  contract  knowing  facts,  which  form  the 
ground  of  the  objections  afterwards  made  to  it, 
is  it  not  binding?    In  this  case  the  Navy  Board, 
knowing  all  that  is  now  brought  forward,  still 
continued  to  settle  the  accounts  from  time  to  time 
without  making  any  of  the  objections  which  are- 
now  made. 

If 
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If  the  Navy  Board  had  filed  this  bill,  could  I  1819. 
have  relieved  them  ?  Certainly  not.  The  commis- 
sion allowed  may  have  been  too  large ;  but  that  is 
what  1  cannot  now  inquire  into  here :  we  see  that  iJwi>«o»Kif 
it  was  an  engagement  of  peculiar  difficulty  and 
hazard,  to  what  extent  we  know  not.  The  Navy 
Board  in  fact  made  an  express  contract,  and  they 
have  bound  themselves  by  it ;  and  therefore  the 
Admiralty,  their  immediate  superiors,  and  the  Go- 
vernment, whose  official  organ  for  this  purpose 
they  were,  are  also  bound  by  that  contract. 


Oa  that  part  of  the  case  therefore,  I  can  give 
no  relief. 

As  to  the  charge  in  the  information  which  re- 
lates to  the  stowage,  that  being  in  all  respects 
under  the  same  circumstances,  it  comes  under 
the  same  observations.  The  question  of  the 
broken  stowage  was  as  much  before  the  commis- 
sioners as  the  question bf  the  disputed  commission: 
it  was  necessary  and  proper  that  there  should  have 
been  such  things  loaded  for  the  security  of  the 
valuable  cargo,  and  the  Board  refused  in  general 
to  take  the  stowage  on  its  arrival  in  this  country. 

Then  arises  the  question  of  interest  which  is 
certainly  one  of  considerable  nicety. 

This  is  a  claim  of  interest  on  the' balances  in 
hand  of  public  money  required  to  be  paid' By  the 
person  to  wHorfi  it  was  imprested.  * 


VOL.  VI. 


Now 


*^^        ,  CA.5ES    IX   THE    CXOUEQUERi 

MW-  Now  the  evidence,  or  rather  the  answer  shews 

j^o^rmwir    ^^  die  defendant  nerer  had  at  any  time^nove 

^^^    than  a  very  trifling  balance  in   his  hands;  and 

LiMfioMa,  that  but  for  a  abort  time,  (his  Lordship  read  the 

statement  in  the  answer  relating  to  tiiat  part  of 

the  case.) 

Really,  in  such  transactions  as  these,  it  must 

sometimes  happen  that  persons  so  employed  have 

more  money  in  their  hands  than  they  use ;  but 

unless  somediing  strong  be  proved  against  such 

persons,  it  is  outrageous  that  government  should 

charge  them  with  interest  on  such  n^oney.     Had 

the  defendant  trafficked  with  the  balances  in  any 

way,  or  made  interest  by  them,  and  it  could  be 

proved^  it  might  be  another  things  and  such  a  case 

would,  perhaps,  deserve  consideration ;  although  I 

doubt  indeed  whether  even  in  that  case  this  Court 

could  call  on  him  to  pay  interest  after  his  accounts 

had  been  passed  under  the  circumstances  of  this 

case.  The  present,  however,  is  infinitely  4:00  slight 

a  case  for  the  interference  of  the  Court. 

On  that  part  of  the  case  tlierefore,  as  on  the  . 
former,  I  can  make  no  decree. 

With  respect  to  the  participation  in  tlie  com- 
mission allowed  to  Th^rUy  and  Co.  under  the 
name  of  gratuities,  I  never  had  a  doubt  about  the 
imprppriety  of  it  On  that  charge  therefore  there 
must  be  an  account  decreed,  and  vhcn  it  sliaD  be 
ascertained  what  has  been  so  paid  .by  way  of  gra- 
tuity, or  in  the  form  of  presents,   the  whole  must 

tie 
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be  paid  back  again  by  the  defendant.  That  is  a 
matter  which  never  came  before  the  Board,  and  as 
siich  pra^tiqe  hxus  been  attempted  to  be  defended, 
on  the  ground  that  it  is  according  to  the  custom 
of  merchants,  I  can  only  say,  that  I  am  sorry  that 
any  sucli  custom  should  exist,  for  it  is  a  custom 
which  is  contrary  to  every  principle  of  equity, 
justice,  and  moraltty. 


SU 


1819. 

AmnamY 
Genebal 

v« 
LmPAMEN. 


Decree  accordingly; 

Referring  it  to  the  Deputy  Remem- 
brancer, to  take  an  account  of 
what  had  been  received  by  the 
defendant,  by  way  of  allowances, 
gratuities,  or  otherwise,  from 
Thorley  and  Co.  in  respect  of  bis 
purchases  and  commission  there* 
on— the  defendant  to  pay  what 
should  be  found  to  have  been  re- 
ceived by  him  on  taking  such 
account,  and 

A«  to  the  several  other  matters  of 
the  information,  the 

'    •  Defendant  to  go  tvith'oui  dayl 


*."** 
^  . 


Y« 


Cfiram 
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Coram  Richards,  lord  chief  baron. 


Friday,  The  ATTORNEY   GENERAL  V.    HoSEASON. 

IsCA  Januttry, 

Where,  in  con-  THE  defendant  had  been  appointed  (10th  June^ 

seqaence  of  >  a  a  ^ 

doubts  as  to  1801,)  his  Majesty's  naval  officer  (keeper  of  the 
salary  and  naval  stoFCs)  at  the  port  of  Madras,  by  warrant 
on  v^ieh  a '  of  the  naval  officer  commanding  on  that  station, 
of  merit  wn."  (then  Vicc-Admifal  Rainier)  at  a  salary  of  200/. 
formsaOs^w-  a  year,  with  certain  allowances  for  house-rent, 
ties* o/the  ser-  officc-charges,  and  stationary ;  and  a  per  centage 
he^^b^'^  of  one  quarter  (or  S^.)  in  the  pound,  on  the 
pSGicboMd*^r  amount  of  all  this  disbursements,  on  account  of 
^iedi^Soii  'h^Jr  service,  being  the  same  salary,  &c.  as  his 
S^p'SSSt'^  predecessor  had  had. 

departm^tof 
Oovenunent 

under  whom         In  conscquence  of  the  act  of  parliament  of  the 

be  was  employ-  ^     .  , 

ed,  required  25  Gco.  III.  c.  52.  for  abolishing /ee^,  gratuities^ 
accounts  were  perquisites  and  emoluments  received  in  public 
^ndmoney      officcs,  and  fixing  the  salaries  of  officers,  a  scheme 

considered  to         /,       .     .  i  i         t  •     • 

be  over-paid  to  of  salancs  was  proposcd  by  the  commissioners  to 

had'been  the  privy  council,  as  proper  to  be  allowed  to  the 

himScorJing  civil  officcrs  and  clerks  of  the  several  naval  de- 

fnuncd^on""*  partmcnts,  as  a  compensation  for  their  services, 

what  he  had  ^nA 

long  before 
communicated 
to  the  Board, 

as  his  nnderstandin^  of  the  terms  on  which  be  was  to  be  employed,  and  never  contradicted 
by  them;  and,  on  his  refusal,  to  re-open  the  accounts ;  the  Attorney  General  filed  an  in- 
formation against  him  in  this  Court,  for  the  purpose  of  compelling  him  to  do  so;— the 
Coort  refused,  the  ouestions  proving  to  be  quantum  meruit—or  utrum  honun^f  to  make 
an^  such  decree— holding  that  it  had  no  power  to  ^x  the  value  of  the  services  of  a  pobiic 
officer,  or  to  compel  him  to  make  an  election  of  one  of  two  modes  of  remuneration. 

An  allowance  of  per  centage  on  money  disbursed,  is  not  a  fee,  gratuity,  perquisite,  or 
emolumant,  within  the  S5  Geo,  III.  c.  52. 
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and  in  lieu  of  their  then  salaries,  fees,  and  gra- 
tuities. 

The  scheme  vras  adopted  by  the  council,  and 
the  regulations  ordered  to  be  officially  promul- 
gated both,  at  home  and  abroad  (generally) ;  the 
salaries  were  directed  to  commence  from  the 
30th  June,  1801. 

Tlie  defendant  held  the  appointment  till  the 
10th  Aprilj   1 806,  when  he  resigned. 

The  port  of  Madras  had  not  been  mentioned 
in  the  scheme ;  but  the  order  in  council,  and  the 
proposed  regulations,  were  transmitted  to  the  de- 
fendant there,  by  the  commissioners  of  the  navy, 
which  he  received  and  acknowledged  by  letter, 
14th  February,  1804.  In  that  letter  the  defend- 
ant stated,  that  although  no  mention  was  made 
of  MadraSy  yet,  as  the  regulations  had  been 
forwarded  to  him,  he  should  take  it  for  granted, 
that  the  scheme  extended  to  Madras^  and  should 
therefore  in  future,  after  having  laid  the  scheme 
before  the  commissioner  in  chief,  draw  on  them 
for  600/.  a-year  during  war;  (that being  the  salaty 
fixed  for  the  same  appointment  at  the  Cape)  and 
for  the  arrears  since  the  1st  July^  1801,  till  fur- 
ther instructions. 

To  that  letter  the  commissioners  returned  no 
answer. 


313 


1819. 


AlTORllET 

OembraIe. 

V. 
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In 
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itAb. 


V. 
ntimmA^Mm 


In  the  mean  time  between  tl)e  Defendftnt^A  &it 
acceptance  of  the  office,  and  the  date  €>f.  the 
above  letter,  he  had  made  frequent  applications 
to  the  commanding  officer  of  the  station,  for  his 
authority  to  debit  the  commissioners  of  the  navy 
in^  his  accounts,  with  an  increase  of  the  al- 
lowance for  house  rent,  and  office  expences»  and 
stationary,  and  received  his  sanction  for  so  do> 
ing.  Afterwards,  on  occasion  of  receiving  a  letter 
from  the  commissi<Miers,  referring  him  to  the  regu- 
lation, prohibiting  his  acting  as  prize  agent,  he 
wrote  a  letter  to  them  (4th  June,  1803,)  expressing 
bis  regret  at  his  misunderstanding  of  the  rul^  and 
adverted  to  the  open  and  well  known  practice  of  his 
predecessors  in  that  particular  as  a  precedent  for 
his  so  doing;  and  he  complained  of  the  great  inade- 
quacy in  all  respects  of  his  appointed  salary  (the 
iiML  per  annum)  and  the  privileges.  To  that 
letter  the  Commissioner  gave  no  answer. 

In  the  following  Februaty,  having  received  the 
Orders  in  council  as  before  menticmed,  and  writ- 
ten the  kttier  which  has  been  already  extracted, 
and  having  laid  both  before  Admiral  Rainier, 
the  Commander  in  chief  of  the  station,  requiring; 
that  officer's  consideration  of  the  matter^  and 
lus  authority  to  increase  the  salary  of  the  ap- 
pointment to  eooL  a  year-sterling,  the  Admsml 
approved  the  proposal,  and  accordingly  au-' 
tborized  him  to  charge  the  Navy  Board  propor- 
tionally at  the  rate  of  8^.  the  star  pagoda,  from 
tl)e  1st  July,  1801.  That  letter  of  the  command- 
ing 


SITTINGS   AFfSR   HIGH.   TEBM,   59  OZO.   ill* 

ing  officer  wta  afterwards  countersigned  also  by      ^»^ 
bia  successor  on  the  station  (Lord  Exmouth.) 

In  consequence  of  such  sanction  c^  his  Com- 
ioanders  in  chief,  the  defendant  afterwards  pre- 
pared hb  accounts,  charging  his  salary  at  600/. 
a  year;  and  an  increase  of  pagodas  per  mMsem^ 
on  account  of  liouse  rent  and  clerks  wages,  and 
an  additional  allowance  per  annum  for  stationary, 
which  produced  a  letter  from  the  commissioners 
of  die    navy,   dated  6th   Aprily  1805,   directing 
the   defendant's  attention  to  the  silence  of  the 
order  in  council,  as  to  any  increase  of  salary  at 
Bombay  or  Madras  \   and  observing,  that  there 
-had  been  no  subsequent  authority  for  any  such 
increase.     It  then  stated,  that  if  the  increased 
salary  had  been  payable  under  the  order  of  coun- 
cil, there  would  in  tliat  case  have  been  no  allow- 
ance  chargeable  for  commission,  house-rent,  and 
stationary,  and  they  accordingly  desired  the  de- 
fendant to  abate  from  his  next  account  the  ad* 
ditional  salary,  and  continue  to  ciiarge  the  for- 
mer till  further  orders. 

The  defendant,  afterwards  in  consequence  of 
dissatisfaction,  tendered  his  resignation  to  the  com- 
manding officer,  (JjordExmBuih)  who  wrote  to  him 
on  the  ISth  Marcky  1806,  accepting  that  resigna- 
tion with  expressions  of  approbation  and  regret, 
and  of  complete  satisfaction  with  the  justice  of  his 
accounts,  and  the  reasons  by  which  Admiral 
Rainier  had  bceil  induced  to  authorize  the  in- 
crease of  his  salary  and  allowances. 

y4  The 


dl5 
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1819.  The  Lords  Commissioners  of  the  Admiralty,  oa 

the  recommendation  of  the  Navy  Office,  by  let- 
ter, of  the  12th  ifcf/iy,  1807,  apprizing  their  Lord- 
HoiiAfov.  ships  of  the  large  increase  of  the  defendant's 
allowances,  which  they  justified  as  being  no  more 
than  equivalent,  and  as  having  been  approved 
by  Admirals  Rainier  and  Lord  Eamouth,  repre- 
senting that  his  salary  was  only  600/.  a-year, 
had,  by  letter  of  the  14th  of  the  same  month, 
directed  the  increased  allowances  cl^trged,  to  be 
allowed  as  having  been  sanctioned  by  the  com- 
manding officers  abroad,  by  whose  opinion,  in 
consequence  of  their  opportunities  of  judging  of 
the  propriety  of  the  augmentation  of  such  allow- 
ances, they  so  determined. 


In  point  of  fact,  the  salary  of  fiOO/.  a-year, 
with  the  increased  allowances,  amounted  in  the 
whole  to  something  more  than  that  of  600/. 
Ji-year  without 

Under  these  circumstancies  (the  defendant  hav- 
ing drawn  on  the  Navy  Office  for  the  amount  of 
his  accounts)  the  Navy  Office  (notwithstanding 
the  letter  from  the  Lords  of  the  Admiralty, 
founded  on  their  representation)  by  letter  of  the 
gth  of  March,  1810,  required  him  to  refund  the 
difference  of  salary  between  that  charged  in  his 
accounts  with  government,  (600//  a-year)  and 
that  originally  allowed  (200/«  a-year,) 


The  de&ndant  refusing  to  refund,  the  Attorney 
General    filed    the   present  information   against 

him 
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him-*praying  that  it  might  be  declared,  that  the 
salaiy  of  600/.  a*year  allowed  the  defendant  for 
his  services,  was  in  lieu  of  All  allowances  for 
house-rent,  office-charges,  stationary,  and  per 
centage,  and  that  he  was  not  entitled  thereto  — 
and  for  an  account,  in  which  all  ^uch  charges 
should  be  disallowed. 


1819, 


ArroRNBT 

GKlfMtAL 

V, 
HOMASOV. 


The  cause  having  come  on  to  be  heard,  on  the 
bill  and  answer,  and  evidence,  stating  and  proving 
in  substance  the  above  facts, 


The  Attorney  General,  Jervis,  Dauncey,  and 
Wyatt,  for  the  Crown,  submitted,  that  under  these 
circumstances,  the  defendant  must  be  taken  to 
have  made  his  election  to  receive  the  increased 
salary,  and  to  have  done  so  on  the  terms  annexed 
to  it,  the  abolition  of  all  fees,  perquisites,  gra- 
tuities, and  emoluments,  which  (although  Madras 
had  not  been  mentioned  in  the  Order  in  Council 
by  Government)  he  had  virtually  acceded  to :  and 
that  therefore  he  was  bound  by  the  terms  of  that 
order.  They  insisted  that  the  commanding  officer 
of  the  station  had  no  authority  so  to  increase 
the  naval  officer's  salary,  M'ithout  thp  assent  and 
conflrtnation  of  the  Lords  of  the  Admiralty. 

Copley,  SerjH  Roupell,  and  Palmer,  for  the  de- 
fendant,* contended,  that  the  Court  could  not 
grant  the  prayer  of  the  information,  for  that  the 
defendant  having  received  the  sanction  of  the 
commanding  officers  of  the  station,  for  what  he 

had 


$is 


1819. 


ASVDRNST 

9. 
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had  don^  and  that  as  the  Board  had  in  fact  con- 
firmed  that  sanctioQi  there  existed  no  grouiid  for 
calling  on  him  to  make  his  election,  in  a  matter 
which  had  been  already  finally  concluded. 


Jervis  replied. 


Cw\  adv.  vuU. 


i5fjbj«MMr9.  Richards,  Lord  Chief  Barorij  now  delivered 
^^"^^'"^  judgment,  when  his  Lordship  entered  very  miuute- 
ly  into  the  facts  and  circumstances  of  the  case— 
the  object  of  the  information — ^and  the  ground  of 
the  defence.  [Much  of  his  Lordship's  reasoning 
depended  on  and  applied  merely  to  the  particular 
facts  in  evidence  in  the  cause.  Tlie  only  general 
principles  of  law,  as  affecting  the  jurisdiction  of 
the  Court  and  the  construction  of  the  statute  of 
S5  Geo.  III.  c.  i3  deducible  from  his  Lordship's 
determination  in  the  present  case,  are  compre- 
hended shortly  in  tlie  latter  part  of  the  judg- 
ment,.] 


The  defendant's  letters  (observed  his  Lordship) 
convey  to  the  Navy  Board  full  notice  of  his  con- 
struction, and  his  understanding  of  the  applicabi- 
lity to  himself,  of  the  Order  in  Council  and  its  new 
regulations,  and  whether  he  were  right  or'wroBgi 
they  might  have  been  explicitly  answered.  In- 
deed the  letter  to  the  Navy  Office,  expressing  the 
defendant  s  intention  to  draw  on  them  in  future 
for  a  salary  of  600/.  a-year,  is  the  foundation  of 

the  present  proceeding. 

He 
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He^  however,  accepted  the  new  salaty,  atcord^      Mi^ 

itkg  to  his  view  of  it,  Tvith  the  old  allowanoes  for  Arrftwrn 

house-rent^  office-charges^   stationary,   and    per  ^«^J«** 

cxntage,  and  thOM  at  au   increased  rate ;  but  it  RovsAto*. 
is  now  contended  that  all  such  allowances  ought 
in  that  case  to  have  been  curtailed. 

I  sliould  certainly  be  inclined  to  construe  the 
defendants  acceptance  of  the  increased  salary, 
if  he  had  taken  it  under  the  Order  of  Couticil,  as 
the  Navy  Office    have  done,   and  should  have      ^^ 
thought  that  he  was  not  entitled  to  the  allow-* 
ances*  It  is  extremely  doubtful,  however,  with  me, 
whether  the  per  centage  can  be  considered  to  be 
a  fee,  gratuity,  perquisite,    or  emc^nient;   fck 
where  a  person  so  employed  advances  money  fbr 
stores,  or  even  where  he  gets  them  on  credit,  it  is 
allowed  him  in  the  way  of  interest  paid  fbr  money 
advanced  by  him.    it  is  the  produce  of  the  em- 
ploy of  his  capital,  or  his  credit-    The  other  al- 
lowances  I  think,  however,  aw  within  the  words 
of  the  act 

Tlie  firat  question  is,  whether,  under  the  cir- 
cumstances, the  defendant  is  entitled  to  the  sa^- 
lary  of  600/*  aryear,  with  the  former  allowMfCei. 
Now,  if  that  depended  entirely  on  Uie  construi^* 
tioti  to  be  put  on  die  correspondence,  it  would 
be  extremely  doubtful  whether  the  Order  in 
Council  was  applicable  to  the  case  of  this  de- 
fendant ;  in  other  words,  whether  he  could  be 
compellable  to  take  the  600/.  a-*ycar  exclusively 
of  the  allowances;    but  there  is  other  evidchcc 

in 


Gbmeral 

HOSSASOV 
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laio.  in  this  case.  Lord  EwmwiKs  letter  only  shews 
Attorney  ^^e  high  Opinion  which  he  had  of  the  defendant; 
but  the  letters  of  the  Navy  Office,  and  of  the 
Lords  of  the  Admiralty,  of  1807,  are  most  ma- 
terially in  his  favor.  It  appears  from  those,  that 
the  eminent  naval  officers  commanding  on  that 
station  — two  persons  certainly  most  competent 
to  judge  of  the  matter— did  not  consider  the  Or- 
der in  Council  imperative  on  this  defendant 
Then  his  accounts  have  been  passed  with  these 
charges  stated.  They  were  framed  according  to 
the  increased  rate  sanctioned  by  Admirals  Rainier 
and  Lord  Exmouth^  who  both  thought  the  salary 
and  allowances  inadequate  to  the  service,  and 
the  latter,  particularly,  distinctly  states  that  he 
thought  the  remuneration  insufficient. 

Then  how  can  I  say,  that  the  defendant  was 
boimd  to  accept  the. 600/.  a-year  alone?  I  am 
not  to  consider  the  quantum  meruit  of  public 
services  of  this  nature,  and  to  say  what  amount 
of  compensation  ought  to  have  been  paid  to  this 
or  that  officer.  That  is  altogether  matter  of  con- 
tract. The  Board  themselves  never  contradicted 
the  defendant's  own  understanding  of  the  terms 
of  his  engagement,  as  comQiunicated  to  them 
by  his  letters,  which  was  (and  that  under  the 
authority  of  the  commanding  officer  of  the  sta- 
tion) that  he  considered  himself  entitled  to  the 
increased  salary  and  allowances;  and  therefore 
this  Court  cannot  now  be  called  on  to  declare 
that  that  was  a  misunderstanding,  and  to  set  it 
right. 

I  cannot 
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I  cannot  consider  the  defendant  bound  to  take 
the  600/.  a-year  exclusively;  nor  can  I  so  declare. 
I  cannot  now  put  him  to  a  new  election,  and 
therefore  I  must  dispose  of  this  information  as    Hosiaso*. 
one  on  which  I  cannot  act. 


AirORMKT 

Gbvbral 


There  is  no  dismissal  in  the  case  of  the  Crown ; 
therefore  the  decree  must  be  in  point  of  words  of 
form: 

Let  the  defendant  go  without  day. 


Adlard  v.  Smith. 

Martin  moved,  on  the  part  of  the  defendant 
in  this  cause,— who  was  in  Lincoln  gaol,  un- 
der an  attachment  issuing  out  of  the  Court 
against  him,  for  a  contempt  in  not  obeying  a 
writ  of  injunction  restraining  him  from  plough- 
ing certain  pasture  lands  of  the  plaintiff,  in  his 
occupation  as  tenant,  on  which  he  had  been 
arrested  on  the  2Sd  of  May  last — that  he  might 
be  discharged  out  of  custody. 

The  affidavit  of  the  defendant,  after  disclosing 
the  circumstances  of  his  case  stated,  'that  he 
had  been  in  custody  under  the  process,  ever 
since  the  23d  of  May^  and  that  he  had  a  wife 

and 

be  opposed  on  the  part  of  the 
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will  order  a 
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in  disobeying 
an  ii^anction; 
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Wl^      and  efaildiien  depending  on  him  for  their  sup-. 

'        pent-        ^      ^     -  -.7  '       --•--■     -^^ r 

It  was  urged,  that  as  the  disobedience  of  n 
writ  of  injunction,  was  a  contempt  and  an  of- 
fence against  the  Court,  the  Court  might,  un- 
der ctrcumstances,  order  a  defendant,  who  had 
beeOf  ^any  given  period,  imprisoned  for  that 
offence,  to  be  discharged  if  they  should  think 
the  measure  of  his  punishment  adequate  to  the 
degree  of  his  oflGsnce.  And  it  \\ras  pressed,  that 
in  this  case  where  the  defendant  had  been  so 
long  imprisoned  for  an  offence  against  the  Courts 
by  contempt  of  its  writ,  if  the  Court  should 
think  the  period  of  the  defendant's  confinement 
a  punishment  equivalent  to  that  offence,  they 
would  have  power  to  order  his  discharge,  and 
that  on  motion. 

Rkhards  opposed  the  application,  on  the 
ground  t^t  the  contempt  for  which  the  defend* 
ant  had  been  committed  wa^s  not  merely  that  it 
was  an  indignity  to  the  Court,  but  tliat  the  plain- 
tiff was  interested  in  the  quantum  of  punishment 
awarded  to  the  defendant,  for  a  contumacy 
which  affected  his  rights,  and  which  he  had  filed 
the  present  bill  to  protect. 

The  Lord  Chief  Baron  (adopting  expressly  the 
prindple  6n  which  the  application  wis  fdunded, 
that  the  cause  of  the  defendants  imprisonment 
being  a  contempt  of  the  authority  of  the  Court, 
the  Cotirt  had  power  to  regulate  the  measure  of 

punishment), 


AMLAmm 
€aiiTS. 
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punishment),  declared  himself  of  opinion,  in  the  ttM. 
absence  of  precedent  and  practice  either  way, 
that  this  was  a  case  wherein  the  Court  should 
necessarily  interfere  on  motion ; — that  the  object 
of  the  order  for  the  attachment  could  only  be 
the  vindication  of  the  authority  of  the  Court,  by 
bringing  a  defendant  to  a  sense  of  the  respect  due 
ta,  it  and  to  inforce  obedience ; — and  that  there- 
fore whenever  the  term  of  a  prisoner's  confinement 
could  be  shewn  to  be  proporticmed  to  the  offence 
wbieh  gave  rise  to  it,  and  to  have  produced  the 
efFect  intended,  the  Court  might  interfere  to 
discharge  bim:  or  otherwise  the  smallest  a»- 
tempt  of  Court,  (if  a  vindictive  and  implacable 
plaintiff  should  have  a  right  to  oppose  his  own 
injury,  to  an  application  for  such  interference), 
might  have  the  effect  of  causing  a  defendant 
to  be  imprisoned  for  life. 

On  that  principle,  his  Lordship  intimated,  that 
he  was  disposed  to  grant  the  application  on  cer- 
tain terms,  and  because  in  this  case  he  considered 
the  defendant's  punishment  to  be  fully  adequate  to 
the  offence  of  his  contempt;  but  as  the  motion 
was  novel  and  would  establish  an  important  pre- 
cedent, he  deeired  that  the  order  might  be  sus- 
pended till  he  had,  in  the  mean  time,  taken  an 
opportunity  of  cousultmg  the  highest  authority. 

it  was  afterwards  ordered,  that  on  payment  by 
the  -defendant,  of  the  costs  occasioned  by  his 
contempt,  and  of  this  application,  to  be  taxc4 
by  the  Deputy  Remembrancer,  he  should  be  dis- 
charged.   . 

Coram 
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Coram  Richards,   i^orb   chief  baron. 


Driffield,  Clerk^  v.  Orrell  and  Gorse. 


^^f  money*  ThE  plaiutifF  WES  vicar  of  the  parish  of  Pres- 
toUenSf^^  co/f,  in  the  county  of  Lancaster.  The  defend- 
fmJa  ^tiZtt  ^  ^^^  ^s'exc  occupiers  of  land  within  the  township 
not  snpported   of  Parr  in  that  parish.    The  bill  was  filed  for  an 

by  proof  of  the  *^ 

payment  for    account  of  hav,  and  small  tithes  ^nerally. 

My  and  non*  •*  o  */ 

payment  of  hay 

nmMmJ^  The  defendants  admitting  the  plaintifTs  ge- 
wl!Jjl^*^^'  neral  title,  set  up  a  defence  of  moduses. 
ani^OTin^^'*  Having  alleged  in  their  joint  answer,  that  the 
o?ln^Sr^'  defendant  Orrell  occupied  a  certain  farm  in  the 
Sdd  to'i^  township  called  Parr  Hall,  and  certain  lands 
Teredbysttch   there,  Called  the   demesne  of  Parr  HalL   con- 

prymentso  ^     ^   '  ' 

Ming  the  de-   sistinff  of  ouc  hundred  and  nineteen  acres :  and 

fendants  as  a  ^ 

modus:  the  that  the  defendant  Gorse  occupied  a  farm  ther^ 

having  been  Consisting  of  about  fifty-nine  acres,  forly^two  of 

generaiiy^Siwi  thosc  bcing  part  of  the  demesne  of  Parr  Hall, 

^^^''   *  the  boundaries  and  quantities  of  which  were  set 

laidu'mNfatMj  forth  in  a  schedule    they  stated   that  they  had 

Sve^be^nlr  ^^^^  informed  and  believed,  that  from  time,  &c» 

wSin^TOmo-  ^^^^^^  plaintiff  was  appointed  to  the  said  vicarage, 

SpoMd°by  there  had  been  paid,  and  of  right  had  been,  and 

thri/Srigin^  then  was    due  and  payable  to  the  vicar  of  the 

held  to  be  suf-  cotd 

ficiently  ^^" 

proved  to  es- 
tablish them  on  a  defence  of  roodnscs,  although  all  the  witnesses  called  them  tomponiMti^ 

A  modus  (established  by  evidence),  held  to  be  good  (sed  duHtoni^r,)  although  laid  as 
payable  by  the  owners  of  a  particular  estate,  for  all  the  lands  within  a  certain  district. 
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said  parish  for  the  time  being,  or  to  the  per-     ,^^^ 
son  or  persons  entitled    to   receive  the  vicarial  ©^,,1^© 
*  dues  on  Easter  Monday  in  every  year,  by  the     ormli.. 
owner  or  owners  for  the  time  being,  of  the  said 
farm  called  Parr  Hall^  a  certain  annual  sum  of 
IS*.  4(/.  for  and  in  lieu  of  the  tithes  in  kind,  of 
all  hay  yearly,  had,  made^   or  taken,  upon  and 
from  off  all  lands  within  the  said  township  of 
Parr^  and  for  and  in  lieu  of  the  tithes  in  kind 
of  all  titheable  matters  and  things^   the  tithes 
whereof  are  usually  reputed^  and  held  to  be  small 
tithes^  yearly  coming  &c.  upon  and  from  off  all 
lands  within  the  said  parcel  of  the  said  demesne 
of  JParr  Hall. 

r  They  also  set  up  the  following  moduses,  as 
payable  by  the  occupiers  of  lands  within  the  said 
township  of  Parr  not  being  within,  or  parcel  of 
the  said  demesne  of  Pdrr  Hall;  5d.  for  every 
married  man  residing  on  such  lands,  in  lieu  of  • 
Hosier  offerings  for  each  married  man  and  his 
wife ;  Id.  for  every  barren  cow ;  and  1  Jrf.  for  every 
cow  not  barren,  in  lieu  of  the  tithes  in  kind  of^ 
milk  and  calves  of  all  cows  on  such  lands ;  and 
6d.  for  every  colt,  in  lieu,  &c. 

The 

•  Ad  objection  being  taken,  though  not  mnch  insisted  on, 
to  a  modus  laid  to  be  payable  for  vicarial  dues,  the  Lord 
€Mef  Baron  observed  that  that  objection  had  been  over-roled 
in  this  Conrty  in  the  case  of  an  answer,  on  grounds  with 
which  his  Lordship  declared  himself  satisfied. — Vide  Prewtt 
y.  Benett,  and  VUhojfy.  Lord  Hmting field,  toI.  i.  237. 

VOL.   VI.  Z  < 
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1819.  '        The  witnesses  examinedYor  the  defendants  in 
dripfisld    support   of  the  first  modus  of  IS*,  4d.  proved 

OwLu  ^^^^  ^^  ^*^^^  ^^  ^^y»  ^^  s^^^^^  tithes,  had  by 
them,  or  by  any  other  person,  to  their  know- 
ledge, been  paid  for  the  lands  withm  the  de- 
mesne of  Parr  Hall,  either  in  kind  or  sub 
mado.  , 

.  Old  deeds  were  also  produced  in  evidence, 
wherein  the  IS*.  4id.  was  mentioned  as  payable 
to  the  vicar,  for  and  as  a  prescription-rent  (some 
of  them  stating  it  to  be  a  modus,)  for  the  tithe  of 
hay  and  all  small  tithes  in  Parr.  And  several 
receipts  (from  1757  to  1815,)  were  put  in,  as  given 
by  the  vicar  to  the  proprietors  of  Parr  Hall  for 
that  sum,  stating  it  to  be  a  prescription  Jhr  tithe 
hay,  saying  nothing  of  other  tithes. 

The  witnesses  examined  to  prove  the  other 
sums  of  money  set  up  as  moduses,  proved  the 
,  uniform  payments  during  memory  ;  but  they  uni- 
versally called  them  compositions,  and  stated 
^  '  that  they  were  demanded  as  compositions.  No 
evidence  was  offered  on  the  part  of  the  plaintiff, 
to  impeach  or  vary  the  payment,  or  to  shew  their 
origin  to  have  been  since  legal  memoiy. 

To  that  evidence  the  plaintiffs  opposed  the  par- 
liamentary survey  and  otherancient  public  docu- 
ments wherein  the  tithes  were  estimated,  and  said 
to  be  payable  to  the  vicar :  and  no  mention  was 
made  of  the  demesne   of  Parr  Hall,  or   of  any 

modus 
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modus  payable  for    the    tithes  due  from    that       ^oift. 

estate.  Dmynun 

0. 

OKEIUk. 

Dauncejf  and  Roupell  for  the  plaintiffs,  con<» 
tended,  that  the  modus  of  \3s.  44.  set  up,  was  not 
proved  by  the  evidence  as  laid;— objecting  that 
that  money  payment  had  not  been  proved  to  have 
been  rendered  in  lieu  of  all  small  tithes ;  but  of  hay 
only :  and  that  on  the  contrary,  the  receipts  nega- 
tived so  much  of  the  application  of  the  money  pay- 
ment by  confining  it  to  hay :  and  that  the  pay- 
ment itself  being  chargeable  oti  the  owners  of  the 
estate,  vitiated  it  as  a  modus,  because  it  would 
.be  uncertain  in  respect  of  the  person  liable^  and 
it  threw  such  difficulties  in  the  way  of  the  xrlef'- 
gyman,  who  was  by  law  entitled  to  remit  in  the 
first  instance  to  the  person  actually  in  the  occu- 
pation of  the  land,  as  might  render  it  in  many 
cases  which  might  be  put,  (such  as  the  event  of 
a  disputed  title^  &cO  impracticable  to  obtain  his 
legal  rights  which  in  the  common  course  was 
always  sufficiently  clear,  certain,  and  accessible* 

To  the  other  money  payments  they  objected ; 
that  though  they  were  laid  as  moduseSy  they 
were  stated  by  all  the  witnesses  to  be  composi^ 
tions ;  and  therefore  were  not  supported  by  the 
evidence :  and  as  an  issue  could  not  be  granted 
to  try  a  composition,  there  must  be  a  decree  for 
the  plaintiff,  on  that  part  of  the  case. 

Martin  and  Shadwell  for  the  tlefetidants,  in- 
sisted, that  the  money  payments,   as  laid,  were 

2  3  •  mtII 
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1810.       well  pleaded  as  moduses,  and  had  been  sufficiently 


_  proved  to  entitle  the  defendants  to  issues ;— that 

V.  the  omission  of  the  modus  of  13^.  4rf.  in  the 
ancient  documents,  was  no  proof  of  its  non-ex- 
istence, and  that  such  negative  evidence  could 
not  prevail  against  the  positive  testimony  which 
stood  uncontradicted ;— that  the  question  whether 
it  covered  ,hay  only,  or  hay  and  all  small  tithes, 
was  properly  subject  matter  for  an  issue;— and 
that  a  modus  being  payable  by  the  owners  of  the 
land  covered  by  it,  was  good ;  and  had  been  so 
held  in  the  case  of  Ord  v.  Clarke  {a). 

As  to  the  objection  taken  to  the  other  pay- 
ments, that  they  had  been  termed  compositions 
by  the  defendant's  witnesses,  they  submitted  that 
that  was  a  matter  very  subject  to  be  mistaken  by 
ordinary  persons  examined  as  witnesses,  and 
ought  not)  therefore,  to  conclude  a  defendant, 
who  had,  in  point  of  fact,  a  good  defence  of 
modus :  or  at  all  events  it  ought  to  be  made  the 
subject  of  a  further  inquiry,  when  better  evidence 
might  be  given,  or  that  which  was  now  before 
the  Court,  might.be  more  fully  explained. 

Dauncey  having  replied, 

RrcuARDs,    Lord   'Chief    Baron^    delivered 
judgment. 

The  plaintiff's   title,   said  his  Lordship,  being 
admitted,  the  question  is,  the  validity  of  the  mo- 

(«)  e  Anstr.  038.    4  6w.  1437. 

duses 
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duses  which  have  been  set  up  by  way  of  defence       iw»- 
to  his  claim.     As  to  the  objection  which  has  been    p^iFfiBLD 
taken  to  the  first  being  laid  as  payable  by  the     o^Jisi, 
cwner  of  the  estate,  which  it  is  said  to  cover,  I 
should  certainly  have  considered  that  as  at  least 
a  very  doubtful  point.     It  appears  howevq-,  that 
there  is  a  case  which  has  decided  that  that  is 
sufficient;  and  as  that  is  so,  it  may  be  better  to 
abide  by  the  determinations  which  we  find,  estab- 
lishing a  point,    although   they  may  not  consist 
with  the  just  sense  of  the  thing,  according  to 
one*s  own  particular  view  of  it,  than  to  disturb 
an  estabhshed  rule. 

On  the  evidence,  however,  I  think  the  first 
modus  cannot  be  supported  to  the  extent  at 
which  it  is  laid.  It  is  allegpd  to  be  in  lieu  of 
hay  and  small  tithes ;  the  proof  is  merely  that  no 
tithe  of  hay,  and  of  other  matters,  usually  called 
small  tithes,  have  ever  been  paid  by  the  occu- 
piers of  the  lands,  either  in  kind  or  sub  modo : 
and  that  would  certainly  be  insufficient,  even  if' 
there  were  not  evidence  to  shew  that  the  modus 
is  payable  in  lieu  of  hay  only.  As  the  prescrip- 
tion therefore  is  laid,  it  is  larger  than  that  proved 
by  the  evidehce,  so  that  it  is  thus  not  supported 
by  the  proof,  and  the  plaintiff  is  consequently 
entitled  to  an  account  of  the  tithe  of  hay  and 
all  small  tithes. 

As  to  the  other  moduses,  there  is  no  objec- 
tion made  to  their  amount.  The  ^nly  question 
is,   whether  there  is  sufficient  evidence  to  sup- 

z  3  port 
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l»lo,  port  them.  There  is  certainly  proof  of  their 
^^^^  having  been  uniformly  paid  for  a  very  great 
bREM  length  of  time ;  but  then  it  is  urged,  that  they 
are  merely  compositions,  and  that  they  are  ex- 
pressly stated  to  be  so  by  the  witnesses.  But  I 
think  that  that  cannot  be  considered  as  invali- 
dating a  defence  of  modus,  or  as  a  failure  of 
proof.  It  is  said,  that  there  are  no  cases  where- 
in a  money  payment  in  lifiu  t)f  T:ithes,  which  is 
-  expressly  called  a  composition  by  all  the  wit- 
nesses called  to  establish  it  as  a  modus,  has  been 
sent  to  an  issue.  If  there  be  not,  I  should  be 
ashamed  of  the  limits  of  my  authority,  if  I  could 
not  make  one.  If  indeed  there  were  any  case 
deciding  |:he  other  way,  I  should  perhaps  abide 
by  it,  but  I  sihould  do  so  with  very  great  re- 
luctance. 

It  was  also  said,  that  no  terrier  had  been  pro- 
duced in  evidence  in  support  of  the  moduses;  but 
there  is,  I  think,  very  sufficient  proof  without- 
I  have  the  actual  continued  payment  of  the  same 
sums,  and  acceptance  of  them  by  the  vicars.  They 
are  small  enough  to  be  moduses,  and  there  is  no 
evidence  varying  the  payment,  or  shewing  when 
it  was  not  made.  I  am  therefore  bound  to  say 
that  there  is  sufficient  evidence  to  enable  ine  to 
decide  here,  in  favour  of  those  moduses. 

/      As  to  the  fact  of  pariiamentary  survey  not  refer- 

/  ring  to  the  moduses,  there  is  nothing  in  that,  when 

/  opposed    to  tlae  proof  of  actual  payment.     Had 

(hat  documentj,  although  it  is  certainly  entitled  to 

great 
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great  respect  on  some  questions,  even  stated  that  1819. 

there  was  no  modus,  it  would   not,  as   being  on  j^^^^^j 

that  subject  res  inter  alios  acta^  be  strong  enough  «• 

to  overpower  the  positive  evidence  of  actual  pay- 

ment,  still  less  is  the  mere  omission  to  mention  //**-^^ 

it,  sufficient.  ^f'^     ,  ^ , 

//  L^r^ti 

Decree — 

> 

An  account  of  the  tithe  of  hay  arising 
within  the  township  of  Parr^  and 
of  ^mall  tithes  admitted  by  the 
answer,  arising  within  the  de- 
mesne of  Parr^  with  costs.  ' 

Issues  as  to  the  other  moduses. 


The  Dean  and  Chapter  of  the  Cathedral  Church      rue$day, 
or  Hereford  v.  Hullet.  w-^..^ 


A  COMMISSION  had  been  decreed  to  issue  in  itisnotuic 
this  cause,  to  ascertain  which  of  certarn  lands,  this  court,  on 
&c.  in  the  possession  of  the  defendant,  belonged  the  certrlficate 
to  the  plaintiffs,  as  patrons  and  owners  of  the  ers^^ap^l^ted' 
hospital  of  St.  Catherines.    The  cause  was  or-  M^^^^'^ 
dered  to  he  continued  in  the  papei-,  till  the  return  conTm  tlTat 
of  the  commission  and  certificate,  and  now  came  If"™'  ^V^ 

'  iiie  exceptions. 

on  to  be  heard  upon  the  commissioners   having:  P«<^o"rsei8, 

*  o  to  set  the  rause 

made  their  return.  ;*own  for  hear- 

ing  on  the  re- 
turn of  the 
commissioners 


r  il  \fnrtin  <!«»■' »*'<^*e,  for 

^  *  ^1i^M/;7   further  ditcc 


tiOUA. 
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1619.  Martin  and  Lovat    for   the  defendant,   now 

The  D«wi  and  P^oduccd  an  affidavit  made  by  one  of  the  persons 

^RKw^^    named  as  commissioners,    stating  several  objec- 

„  «•         tions  on  his  part  to  the  certificate  returned,  and 

HUX.LST.  ' 

they  objected  that  the  plaintiffs  should  have 
obtained  an  Order  nisi  for  confirming  the  cer- 
tificate,, to  enable  the  defendant  to  except  to  it, 
as  is  the  practice  in  the  Court  of  Chancery. 

Dauncey  and  Pepys  for  the  plaintifi^s,  submit- 
ted, that  it  was  not  the  practice  of  this  Court  to 
obtain  any  such  order,  and  that  the  cause  had  re- 
gularly come  on  upoti  the  return  of  the  commis- 
sion for  further  directions;  and  that  whatever 
objections  might  be  taken  to  it  could  be  urged  in 
the  present  stage  of  the  proceedings. 

On  the  other  hand,  it  was  urged,  that  the  prac- 
tice observed  in  the  Court  of  Chancery,  was  the 
more  reasonable,  as  it  prevented  all  doubt,  whei-e 
some  of  the  commissioners  might  not  concur  in 
the  certificate  sent  up  by  the  returning  commis- 
sioners, as  was  the  case  here. 

.  Rich ARDSy  Chief  Barony  (having  obiierved  that 
there  might  be  conveniencies  attending  the  mode 
now  suggested,   and  mentioned   his  recollection 
of  a  case  *  where  two  certificates  had  been  re- 
turned 

•  Vide  Cwhel  v.  DavenatU,  2  Bro.  C.  C.  261.  From  that 
case  it  appears,  that  the  coarse  in  the  Conrt  of  Chancery 
is  to  mioye  to  hare  the  objectionable  return  suppressed.  Sed 
Vide  Wtiofi  Y.  The  Duke  of  Northumberland,  llVes.  153, 

where 
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turned  by  two  sets  of   commissioners,   and  the       1810. 
Chancellor  refused  to  act  upon  either,' but  ordered  Tbel^euand 
a  new  commission,)  enquired  of  the  Registrar  as    J^bfqrd 
to  the  practice;  who  reported  that  the  practice     huuw. 
of  this  Court  was,   to  set  the  cause    down  for 
Further  directions,  upon  the  return  of  the  com- 
missioners* certificate,  which  is  then  filed,  and 
the  clerks  in  Court  have  notice,  as  had  been  done 
in  the  present  case,   and  that  no  previous  motion 
to  confirm  that  return  was  necessary. 

The  Lord  Chief  Baron  ,Aenf  observing  that  it 
was  in  all  cases  better  to  abide  by  the  established 
practice  of  the  Court,  which  might  be  delibe- 
rately corrected  if  defective,  on  the  return  before 
liim,  made  a 

Final  decree. 


where  Lord  JSZettm,  in  a  case  where  two  separate  rehims  had 
been  made*  each  by  two  of  the  four  commissioners  appointed, 
refbsed  to  act  upon  either,  and  ordered  another  commission 
to  be  usned,  directed  to  fire  commissioners. 


OENEBAL 


su 


_?^^-  GENERAL  ORDER. 


E^i^^cVki  ^HAT  in  future,  in  making  out  the  general 
fbe  paper  of  paper  of  causes  for  hearing:  after  every  term,  the 
tweentboM  general  order  made  on  tlie  21st  Jl/^^,  1778,  for 
ficaUon  bu      having  a  separate  column  for  causes  in  which 


where uba*  publication  has  not  passed  be  abided  by:  and 
*that  no  cause  be  removed  to  the  column  for 
causes  in  which  publication  has  passed,  until 
publication  has  actually  passed  in  such  cause. 


MEMoltANDA: 

IN  the  course  of  this  vacation,  IVilliam  Draper 
Best,  Esq.  one  of  His  Majesty's  Serjeants,  and 
Chief  Justice  of  Chester^  was  appointed  one  of 
the  Justices  of  tlie  Court  of  King's  Bench. 

J.  S.  Copley^  Esq.  Serjeant  at  Law,  succeeded 
Mr.  Seijeant  JSe^f,  as  Chief  Justice  o^  Chester; 
and 

John  Richardson^  Esq.  was  appointed  o.ne  of 
His  Majesty's  Justices  of  the  Court  of  Compon 
Pleas,  having  previously  taken  the  degree  of  the 
Coif:  his  motto  ^^  More  Majorum.'* 
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EXCHEQUER  CHAMBER. 


HILARY  TERM, 
69  Geo.  III. 

sBBSssssssssssssassssas 

MEMORAJfDA: 

During  this  Term,  the  following  Gentlemen, 
having  been  appointed  of  His  Majesty^s  Counsel 
in  the  Law,  took  their  Seats  within  the  Bar-« 

As  King's  Serjeants. 

.         Mr.  Serjeant  Pell, 
Mr.  Serjeant  Copley. 

As  King's  Counsel. 

Giffin  Wilson^  Esq.  of  Lincoln*^  Inn. 
Michael  Nolan,  Esq.  of  Lincoln's  Inn. 
Stephen  Gaselee,  Esq.  of  Gray^s  Inn. 

Patent  of  Precedence. 

Robert  Mathew  Casberd,  Esq.   to  take    rank 
next  after  Mr.  Gaselee. 
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1819. 


tmhJmiiiry.  ChARLES   EmERY  V.  GeORGE   EmERT. 


T^^V^?^  Jones,  D.  F.  had,  on  a  former  day,  obtained  a 

laid  in  MtddU-  '  '  "^ ' 

sex  had  been    ruic  ntsi  to  change  the  venue  in  this  cause  from 

changed  to  ^ 

sto^rdonthe  Mtddksex  to  Stafford,  on  the  usual  affidavit: 

Qsoal  affidavit,  *^         ' 

the  Conrt  re-, 
fused  to  brinff 

It  back,  on  an  Against  which,  Sir  JVm.  Owen  now  shewed 
ing  that  the  cause,  upon  an  affidavit  stating  that  the  action 
^beenpnr.  was  brought  for  goods  purchased  and  paid  for  by 
]^d%r%  the  plaintiff,  as  agent  to  the  defendant ;  that  the 
SStforde-  goods  wcre  partly  paid  for  in  London,  and  partly 
fOT^ch^e  ^^  Surrey,  and  were  sent  to  Paddington,  in  the 
b^bronght,)  co^i^ty  of  Middlesex,  to  be  from  thence  for- 
^^foHn^  warded  to  the  defendant.  -  He  cited  Collins  v. 
^^i  a^  Jiicoi  (a),  Hunt  v.  Bridgeford  (b),  Neale  v.  Ne- 
rt9,waA^€s^  ville{t)y  Suvorjf  v.  Spooner  (d),  oxid  Powel  v. 
^iugton,  in  the  Rich  (e),  and  contended,  that  on  the  authority 

covBtyof  Jtfiid-      n    i  i  -11  i-t-it 

die$ex,  to  be  of  those  cascs  he  was  entitled  to  bnng  back  the 
thenee  to  de-    venue,  ou  Undertaking  to  give  material  evidence 

Siaintiff'nn-     in  London  or  Middlese^^. 
ertakingto 
give  material 

il^^or  Jones,  D.  F.  in  support  of  his  rule,  cited  Hen- 

B^rtSdCT.*^  shaw  V.  Ttutley  (/),  French  v.  Coppinger  (g), 
^iJdfJvl  and  JPrice,  Bart.  v.  Woodburne  (h),  where  the 
^^Snty'fai^  Court  dissented  from  the  cases  in  the  Common 
2iy  wdlt!^'  P/w^,  and  held,  that  the  plaintiff  was  not  en- 
titled to  bring  back  the  venw,  without  undertak- 
ing 

(a)  3  B08.  &  Pul.  679.  (e)  7  Taunt.  17G. 

(6)  1  Taunt.  629.  (/)  1 N.  R.  HO. 

(c)  6  Taunt.  666.  (sp)  1  H.  Bl.  210. 

(1/)  Ibid.  (A)  e  East  433. 
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ing  to  give  material  evidence  in  the  county  in     J®^ 


which  he  had  originally  laid  it.  Embrt 


The  Court  thought  the  rule  of  the  King's 
Bench  J  more  reasoiiable  than  that  of  the  Common 
Pleas,  which  would  oblige  them  to  examine  all 
the  facts  on  aflSdavits,  in  order  to  see  whether  any 
part  of  the  cause  of  action  arose  in  a  third  county: 
that,  according  to  the  rule  of  the  Common  Pleas^ 
a  plaintiff  having  a  cause  of  action  in  Northum" 
berland,  might  bring  his  action  in  Cornwall,  and 
prevent  the  defendant  from  changing  the  venue 
by  shewing,  that  part  of  the  cause  of  action 
arose  in  neither  county,  which  would  be  highly 
yexatious,  and  might  induce  plaintiffs  to  lay  their 
venues  in  remote  counties,  in  order  to  increase 
the  expence  of  defendants,  and  thereby  con- 
strain them  to  submit  to  the  action.  • 

They  therefcH^  made  the 

Rule  absolute  •. 

*  And  ^teWoad  t.  Perkn,  £  T.  69  Geo.  3.     2 Bame.  & 
Aid.  618. 


Vm 

EXBET. 


EXCHEQUER 
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1810.  EXCHEQUER  CHABIBER,  IN  ERROR. 


f9tk.fmmiri.  ANONYMOUS. 


TheConrtof    LlTTLEDALE   moved   for   interest  on  the 

£rror  will  not 

allow  mtemt  affirmance  of  a  judgment  in  an  action  on  a  recog- 

of  m  jodpient  nizancc  of  bail,  on  the  ground  that  the  action  ia 

^  raconi-  which  the  plaintiff  in  error  became  bail  was  on  a 

obTSsVooi^  promissory  note.      But    the  Court,  —  inquirmg 

ndactioo^  whether  he  could  produce  any  case  where  interest 

wry  fl^to!^  had  been  allowed  in  a  similar  action,  and  none 

OTiy^wl^  being  cited, — refused  to  allow  it,  observing,  that 

and  costs. 


IN  THE  EXCHEQUER  CHAMBER, 


t9aj^Lr^.  Coram  Richards,  lord  chiibf  baron: 

Groy't-Jim 

Hattf  — ^.-»- 

llrt,  1S#*,  Z  eJf  *^  ^iy<f9* 
16lJk,  iriJk, 

lothJoMuary.  DoHMAx  and  Others  t?.  Sxars  and  others. 


S^rdover,  The  plaintiffs  in  the  present  amended*  bill  (for 
Jjfj*^2^'  an  account  of  the  tithes  of  lucenie,  tares,  clover, 

cot  green  ank  j 

giTeOySeTered,  ***** 

to  hoftbudry 

cattle  employ*      *  Vide  ante,  vol.  iv.  p.  109,  where  tlus  same  case  is  re- 
ed on  the  farm  ported  for  other  points  by  the  name  of  Dorman  v.  Ckiry. 
on  which  they    *  »  "  ^ 

are  grrown,  are 

not  thertfore  exempt  by  general  custom  from  the  render  of  tithci,  nnlesi  the  farmer  havf 
no  other  fodder  or  i vrtbnakcb  o/  anyoort  on  the  farm,  on  which  Much  honct  A'C  nay  bt 
Mibiisted,  withmit  nccesMrily  having  recourse  to  tnch  green  food. 

I 
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^nd  Other  artificial  grasses,  cut  by  the  defendants, 
occupiers  of  land  in  the  parish,  for  green  meat), 
charged  that  the  tithes  of  such  articles  were  due 
to  the  plaintiffs,  as  lessees  of  the  rectory  of  Dart- 
ford  (Kent) 9  and  suggested  pretences  that  such 
green  tneat  was  consumed  wholly  by  horses  em- 
ployed in  and  about  the  cultivation  and  husbandry 
of  their  farms  and  lands ;  and  that  therefore  the 
plaintiffs  were  not  entitled  to  tlie  tithes  thereof: 
whereas  the  bill  charged  the  contrary,  and  that 
the  articles  so  cut,  were  not  wholly  consumed  by 
horses  employed  in  the  ^cultivation  of  their  farms, 
and  that  the  quantities  of  such  iarticles  as  had 
been  so  cut  for  green  meat  and  given  to  such 
horses,  were  more  than  suiBcient  for  their  con- 
sumption; and  that  such  parts  as  were  actually 
so  consumed,  were  unnecessarily  consumed  by 
such  horses,  and  with  an  intent  to  defraud  the 
plaintiffs  of  the  tithes. 
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1819. 


Dorm  AN 

And  othen 

«. 

Skam 

Andotfaen. 


The  bill  also  charged  that  the  defendants,  at 
the  same  time  had  a  sufficient  quantity  of  fodder 
for  such  horsesy  exclusive  of  the  articles  cut  for 
green  meat ;  —  that  they^  at  that  time,  sold 
quantities  of  hay  and  fodder  f  the  produce  of  their 
farms^  which  might  have  been  consumed  for  food 
by  their  husbandry  horses^  and  had  also  applied 
hay  and  fodder  to  other  purposes  than  the  support 
of  their  husbandry  horses;— and  that  they  had 
also,  at  the  same  time,  sufficient  pasturage  for 
their  husbandry  horses  on  their  lands  Avithin  the 
parish  —  charging  fraud. 


On 


SXAR8 

and  others. 
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1819.  On  this  part  of  the  case,  the  occupiers  setup 

DoRMAN      a  defence  of  exemption,  on  the  general  custom, 
and  others     ^^^  f^^  grasfs,  &e.  cut  green  and  given  to  hus- 
bandry horses,  no  tithe  was  due  or  payable. 

The  answers  admitted  the  giving  the  lucerne, 
&c.  cut  green  to  feed  the  defendants'  husbandry 
horses  kept  and  employed  by  them  in  tilling  and 
cultivating  their  lands,  and  for  agricultural  pur- 
poses, within  the  parish,  but  insisted,  that  no 
tithes  were  payable  for  such  green  meat. 


The  defendants  denied  the  particulat  charges 
of  fraud,  and  stated  that  they  had  not  sufficient 
pasturage  of  a  proper  quality  upon  their  farms  or 
lands  for  the  support  of  the  horses  kept  or  em- 
ployed by  them  for  husbandry  and  agricultural 
purposes.  They  admitted  that  they  had  grown 
and  had  on  each  of  their  farms  or  lands,  in  each 
of  the  years  when  they  gave  the  said  articles  so 
cut  for  green  meat  as  aforesaid,  to  their  respective 
horses  in  husbandry,  a  sufficient  quantity  qfh^ 
or  other  dry  food  (if  by  such  dry  food  in  the  bill 
mentioned^  were^meant  fodder^  for  such  horses, 
exclusive  of  the'  said  articles  cut  for  green  meat 
as  aforesaid,  as  stated  by  the  bill. 

They  alledged  that  it  had  been,  and  was  the 
invariable  practice  with  the  farmers  and  in- 
habitants of  or  within  the  said  parish  of  Dart- 
fordy  to  take  advantage  and  procure  a  sufficient 
supply  of  green  meat    for  horses  employed  in 

husbandry 
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husbandry  and  for  agricultural  purposes,  whilst 
it  could  be  had,  such  green  meat  being  less  ex- 
pensi^^  and  more  beneficial  for  their  health ;  and 
that  it  liad  never  been  heard  of,  and  never  had 
been  the  custom  or  practice  within  the  said  parish 
for  any  farmer  to  keep  his  horses  upon  dry  meat 
or  fodder  all  the  summer  time. 


S^l 
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They  also  admitted,  that  in  each  of  the  yeari 
when  they  gave  the  said  articles  so  cut  for  green 
meat  as  aforesaid  to  their  respective  horses 
in  husbandry,  they  had  sold  and  otherwise  dis- 
posed of  some  quantities  of  hay  and  fodder,  the 
produce  of  their  said  farms  and  lands,  as  stated 
by  the  bill,  but  denied  that  such  hay  and  fodder 
might  have  been  properly^  and  tb  the  best  advant- 
age, consumed  for  food  by  their  husbandry  horses, 
such  dry  food  being  much  more  expensive,  and 
less  beneficial  for  husbandry  horses  than  the 
articles  cut  for  green  meat^  and  they  alleged  that 
therefore  it  was  the  invariable  practice  with  the 
farmers  or  inhabitants  of  and  within  the  parish, 
to  procure  a  sufiicient  supply  of  such  green  ihcat 
whilst  it  might  be  obtained. 

And  they  admitted  that  they  respectively  hiul^ 
in  each  of  the  years  when  they  gave  the  saul 
articles  so  cut  for  green  nleat  to  their  respective 
liusbandrj-  horses,  used  and  applied  divers  quan- 
tities of  hay  and  fodder,  the  produce  of  their  said 
respective  farms  or  lands,  iix  or  for  the  support 
or  food  of  their  sheep,  coivs,  and  other  stochf 
and  for  other  purposes. 


VOL.  vu 
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1819.  They  denied  that  they,  during  &c.  had  suffix 

DoRHAir  cient  pasturage^  of  a  proper  quality^  on  their 
J.  ***  farms  or  grounds  within  the  said  parish,  for  their 
and  otbm.  husbandry  horses,  as  alledged  by  the  amended 
bill ;  for  that  they  had  no  pasturage  or  pasture- 
landy  other  than  ;ajid  except  what  was  situated 
within,  and  part  of  Dartford  marshes,  which 
marsh-lands  were  of  a  washy  nature,  so  as  al- 
ways to  be  prejudicial  to  working  or  husbai^dry 
horses ;  and  therefore  such  marshes  or  marsh-lands 
Avere  seldom  or  ever  used  by  defendants,  or  either 
of  them,  for  the  purpose  of  turning  out  their 
working  or  husbandry  horses ;  but  that  the  same 
were  used  oi  appropriated  for  the  grazing  of  sheep 
and  other  stock  and  cattle,  and  for  hay ;  and  they 
submitted  that  such  appropriation  of  such  marsh- 
lands could  not  possibly  be  of  any  injury  to  the 
,  tithe-owners,  as  the  stock  grazed,  and  hay  pro- 
duced thereon,  were  liable  to  the  payment  of 
tithes,  whereas  the  pasturage  of  husbandry  horses 
thereon,  a»  they  were  advised  and  insisted,  would 
not  be  liable  to  the  payment  of  any  tithes,  nor 
any  compensaticm  in  lieu  thereof,  but  would  be 
exempt  therefrom. 

It  was  alleged  and  proved,  that  one  of  the  de- 
fendants (Sparkes)  had  no  meadow-land  on  his 
farm,  and  that  he  had  not  only  sold  no  hay,  but 
had  been  obliged  to  buy  corn,  straw,  hay,  and 
other  fodder  for  his  husbandry  horses. 

On  this  state  of  facts, 

Martin  and  Roupeli,  for  the  plaintiffs,  in  sup- 
port 
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J)ort  of  the  only  point  now  in  dispute  between  the     Jf^^ 


parties  in   this  cause, — Svhich  (they  admitted)     dokmaw 
was,   whether  grass    or  other    green   food,    cut         v. 
and  carried,   and  given  to  husbandry  horses,  be    ud  otbtm* 
exempt  from  tithes  by  universal  custom,  where 
the    farmer    has    any  other  fodder  of  any   de- 
scription on    his    farm:     or  whether   the    cus- 
tom,   if  any  such  exist,  be  confined  to  farmers 
wh6   have  not  a   sufficiency  of  pasture  or  graz- 
ing-landj — contended,  that  the  word  "fodder,'* 
as  used  in  all   the  cases  on   the  subject  of  the 
exemption,  was  to  be  construed   as  applying  to 
all  fodder,  and  if  not,  that  it,  at  least,   included 
hay. 

To  shew  that  the  term,  *'  fodder'*  was  applicable 
both    in   its  common  and   its  legal  sense,  to  all 
kinds  of  food,  and  even  more  particularly  to  dry 
food,  as  distinguished  from  green,  they  referred  to 
JohnsorCs  Dictionary ,  where  it  is   defined  to  be 
**  dfy  food  stored  up   for  cattle,  against  winter,'*, 
and  that  signification  of  it  (being  a  word  of  Sa^rpn 
etymology,  pobpe)   is   borne  out  by  the  German 
dictionaries :  and  to  Cowell^  who  had,  in  his  In- 
terpreter *y  considered  it  as  applying  to  all  kinds 
of  food;  for  he  had  derived  it  from  foda  (Saxon),^  >, 
and  had  explained  it  by  the  general  term,  alimen-- 
ium^  which  would  cover  every  thing  capable  of ; 
aflfording  nourishment  or  sustenance.  \ 

They  then  submitted,  that.aU,  thp  c<x^^;5jwh.ipjx 
had  been  determined  in  tne  courts  of  law  and 

)  •tit.  If  Oder. 

A  A  2  equity, 
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equity,  had  affixed  to  the  term  the  more  compre- 
hensive signification  which  had  been  given  to  it 
by  the  Glossaries  and  Dictionaries,  and  that  none 
of  the  decisions  had  extended  the  exemption  to 
cases  where  tliere  Was  a  deficiency  of  green  food 
only. 

The  privilege  itself,  they  observed,  as  insisted 
on,  was  not  appendant  to. the  particular  species  of 
food,  but  to  the  animals  to  whom  it  was  given; 
^  and  if  green  food  so  spent  was  exempt,  what 
was  there,  they  asked,  to  restrain  the  exemption 
from  extending  to  all  other  titheable  matters 
given  as  food  to  horses  employed  in  husbandry 
by  the  grower  ?  for  the  same  policy  would  extend 
it  perhaps  to  all  other  food,  and  certainly  to  hay ; 
whereas,  if  the  exemption  were  founded  on  the 
total  want  of  hay,  and  all  other  kind  of  food, 
the  reason  of  it  would  be  at  once  obvious  and 
intelligible. 

They  then  applied  themselves  to  tlie  authorities, 
commencing  with  an  investigation  of  the  deci- 
sion in  Crawley  v.  JVelh  (a),  (on  which  the  seem- 
ingly adverse  position  stated  in  IVatson's  Clergy- 
man's Law  (p.  552),  that  "  grass  cut  and  given 
green  by  the  farmer  to  his  own  cattle  for  their 
necessary  sustenance,  he  not  having  grass  suffi- 
cient to  maintain  them  otherwise,"  was  there  said 
to  be  founded)  to  shew  that  that  writer  was  not 
supported  by  the  case  cited,  in  the  doctrine  tliere 


(«)  1  Roll.  Abr,  ai5,  pi.  7. 


laid 
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laid  down  by  him,  and  to  which  he  had  refer- 
red as  the  basis  of  his  proposition.  That  case, 
they  submitted,  was,  on  the  contrary,  as  reported 
in  Roile^  decisively  in  favor  of  the  plaintiffs, 
againdt  the  claim  of  exemption  set  up  by  these 
defendants,  because  it  establishes,  tliat  to  support 
such  a  defence,  it  must  be  shpwn  that  tlie  de- 
fendant was,  of  necessity,  compelled  to  resort  to 
cutting  down  his  ^rcen  food,  from  absolute  want 
of  a7ty  other  sustenance  of  any  kind  generally, 
for  the  support  of  his   husbandry  horses. 

They  cited,  on  the  part  of  the  plaintiff,  the 
case  of  Mantell  v.  Paine  (fl),  as  an  authority, 
deciding,  that  to  entitle  the  farmer  to  the  ex*> 
emption  claimed,  he  must  have,  at  the  time,  no 
other  food  of  any  sort  on  his  farm ;  for  the  result 
of  that  case  was  an  order  of  reference  to  the 
Deputy  Remembrancer  to  enquire  whether  the 
defendant,  Yalden,  had  sufficient ybdlt/er  to  support 
his  cattle  used  in  husbandry,  without  the  green 
fodder  in  the  pleadings^  mentioned.  And  they 
referred  to  the  case  of  Perry  v.  Soam  (b),  (on 
which  they  placed  much  reliance),  where  Sir  Ed- 
ward  Coke  called  this  exemption  a  prescription  in 
non  decimandOy  observing  that  a  man  might  as 
well  prescribe  to  be  discharged  of  hay. 

They  also  adverted  to  the  recent  case  of  ^/e- 
vensv.Aldridge(c)y  (not  then  in  print),  where 

(a)  4  Gwil.  1504,  mid  Wood.  (6)  Cro.  £ltz.  139.  2  Leon. 
T.  D.&60.  27,S.C. 

(c)  Ante,  vol.  v.  347. 
A  A  3  IVIr. 
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Mr.  Baron  Graham  (the  Lord  Chief  Baron  being 
absent,  sitting  in  the  inner  Court)  expressed  him- 
self of  opinion,  that  there  must  be  a  total  want 
of  fodder  of  any  kind,  to  justify  the  farmer's 
exemption.  It  appeared  also  by  that  case,  diat 
Mr.  Justice  P^rAr  had  so  ruled  at  NisiPriuSj  and 
Mr.  Baron  IVood  had  declared  in  bank,  that  the 
law  had  been  properly  so  stated. 


Dauncejf^  Shadwell,  and  Pemberton^  for  the 
defendants,  on^the  other  hand,  contended  that 
the  word  "  fbdder,"  as  used  judicially  in*  the  re- 
ported cases,  as  understood  by  the  text-writers 
on  tithe^law,  and  as  explained  by  the  compilers 
of  the  ancient  glossaries,  originally  meant  pasture, 
or  the  grass  eaten  l>y  the  mouths  of  cattle,  from 
off  meadow-land, — and  not  dry  food :  referring  to 
Speimartj  235*,  2ind  Junius  f,  tit  Fodder,  where  the 
word  wa5  expounded  by  pabulumy'^alimentum. 
They  submitted  that  it  was,  therefore,  quite  clear 
that  the  original  word  meant  pasture,  for  that  was 
the  sense  in  which  pabulum  (from  pasco),  was 
used  in  all  the  classic  authors.  Thus  Virgil,  3d 
Georgic,  11.  3fiO-l-^ 

«• .  Viotumqne  feres  et  rirgoa  ketai 

'   ^•Palmla;'' 

^     '*T-^ Fuge  pabnla  l»ur ^1.886.) 


'***¥oiffrvans  Saxones  pro  paJMo  &  atifenento  di»niiit; 
Anglihodi9^oder4r  food.  Sed  hoo  de  pmniiuii  animalHim 
rictUy  illad  de  bratomm  <fec.  mtellegimus.'* 

t  £tyinologicmn  Anglicamun.  "  Fodder,  food,  pobm^ 
tfm,--iiliinentam.-  A.S.  pobbep." 

Again, 
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Agaioi  1.  481 — 

**  Corrapitque  laoos  infecit  pabula  tabo  J* 

*^  Pnetere^  jam  nee  mutari  pabula  refert/ — (1. 548.) 

And  in  the  first  Eclogue,  1.  50— 

**  Non  inaueta  graves  tentabont  pabula  foetas  :* 

So  also  in  Ot7iV/,— Met  L  b.  2.  1.  212— 
**  Pabula  canescunt." 

And  in  tlie  same  sense  it  is  used  in  the  JEnetd, 
and  by  Catullus,  TibuUus,  and  many  other  authors. 

They  then  adverted  to  the  position  laid  down 
by  Watson,  which,  they  submitted,  was  supported 
by  the  case  of  Crawley  v.  JVells  ;  for  that  the  word 
"  sufficient"  was  a  relative  term,  and  its  only  ante- 
cedent in  the  report  was  ^*  grass," — observing  that 
that  which  was  the  natural  construction,  was  sane* 
tioned  by  having  been  put  on  the  sentence  by  a 
learned  person  who  was  conversant  with  the  sub- 
ject, in  a  treatise  written  to  make  the  clergy 
acquainted  with  their  rights,  to  which  the  posi- 
tion, as  stated  by  him,  was  adverse;  and  to  his 
they  added  the  authority  of  Dr.  Burn  («),  •  They 
then  cited  the  dictum  of  Lord  Chief  Baron  Co- 
myns  to  the  saipe  point,  as  having  stated  in  his 
Digest,  tit.  Dismes,  H.  2,  (thereby  giving  the 
sanction  of  his  great  name  to  the  doctrine,)  that 
*'  tithes  shall  not  be  paid  for  grass  cut  in  a  mea- 
dow, for  beasts  of  the  plough,  if  it  be  not  made 
into  hay,"  citing  2  Leon.  28,  and  Rol.  Abr. :  and 
that,  they  remarked,  is  there  stated  to  be  the  law, 
without  any  qualification  on  the  groimd  of  the, 
farmer  having  a  sufficiency  of  other  fodder. 

(«)  £ce).  Law,  vol.  it.  p.  436. 
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They  also  cited  the  case  of  Meade  v.  7%ir- 
man  (a),  where  tares  cut  green,  and  so  given  to 
husbandry  cattle,  were  held  exempt,  observing 
that  that  case  was  also  cited  as  law  by  Comyriy  tit. 
DismeSj  H.  1.  p.  94. ;  and  they  referred  to  the  re- 
port of  H^yes  v.  Dowse  (4),  in  Bunbury^  and  Col- 
Iyer  v.  Howse  (c),  in  Wood,  to  the  same  point. 


As  to  the  case  of  Mantell  v.  Paine^  they  re- 
marked that  it  was  very  meagre  and  imperfect, 
and  could  hardly  be  termed  a  decision .  It  was 
a  case,  besides,  which  appeared  not  to  have  been 
discussed  or  investigated  so  fully  and  thoroughly 
as  such  a  new  and  important  question  deserved. 

On  the  general  policy  of  the  custom  on  which 
the  exemption  was  founded,  they  submitted  that 
it  was  one  which  ought  to  be  upheld,  as  its  object 
was  the  mutual  advantage  of  the  tithe-owner  and 
land-occupier.  Husbandry  horses  being  exempt 
from  agistmeht-tithc,  they  might  be  turned  into 
land  sown  with  tares  and  vetches,  which,  when 
eaten  by  them,  would  give  no  tithe,  yet  they 
would  tread  down  much  more  than  they  consumed, 
to  the  injury  both  of  the  farmer  and  the  tithe- 
owner,  in  which  case  it  would  jbe  better  for  both 
parties  that  part  of  the  vetches  should  be  cut  and 
carried  to  the  horses,  than  that  such  mischief 
should  be  sustained. 

As  to  this  species  of  titheable  matter   being 


(a)  Cro.  Car.  393.  and  Sir  W. 
Joacs,  357. 


(fi)  Bunb.  279.  2  Gwil.  679. 
(c)  4  Wood.  t.  D.  440. 

alone 
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alone  exempt,  and  hay  and  other  dry  food  not 
being  so,  they  submitted  that  all  such  food  must 
already  have  paid  tithe  in  the  course  of  being 
gathered  in,  whereas  the  article  in  question  was 
in  the  nature  of  an  agistment- tithe,  from  jvhich 
husbandry  horses  were  exempt, 

Martin^  in  reply,  submitted,  that  whatever 
might  be  the  classical  meaning  of  pabulum^  even 
if  it  were  so  limited  as  it  hadbeen  contended  to 
be,  to  pasture,  the  glossaries  had  carefully  guarded 
against  that  being  taken  as  the  only  sense  of  the 
word  "  fodder,"  by  adding  to  their  exposition 
the  term  aliment  urn,  than  which,  no  word  could 
be  more  comprehensive  and  general ;  and  he  re- 
peated, that  the  largei*  signification  was  that 
which  had  been  judicially  adopted  by  the  Courts 
as  its  legal  construction. 

He  applied  the  same  observation  to  the  doctrine 
noticed  by  the  Chief  Baron  Comyn  in  his  Digest^ 
as  had  been  made  on  the  text  mJVatson^s  Clergy- 
man s  LaWy  that  it  was  not  warranted  by  the  au* 
thorities  referred  to  there;  and  he  charged  an 
absurdity  and  solecism  on  the  report  of  the  case 
of  Perry  v.  Somes^  in  2  Leonard^  inasmuch  as  it 
amounted  to  an  approbation  of  a  surmise,  which 
suggested,  that  for.  want  of  meadow  and  pasture, 
they  had  used  to  eat  their  meUdows  with  cattle ; 
and  he  observed,  that  in  that  case,  the  Court 
came,  in  eflfect,  to  no  determination  as  to  the 
tithes  of  the  tares. 
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1810.  That  the  doctrine  contended '  for  on  the  part 

DoRMAw  ^^  *^^  defendants  had  never  been  considered  as 

ftodotbm  la^^  he  submitted,  was  clear  from  its  not  having 

i  SK4RI  been  acted    on.     The  decision    in  the  case  of 

•ndothen. 

Meade  and  Thirman,  in  Sir  fT.  Jones,  was 
founded  on  local  custom  wholly,  and  not  ap- 
plicable to  a  discussion  on  the  existence  *of  an 
exemption,  as  a  general  custom,  obtaining  every 
where,  tantamount  to  a  positive  and  established 
rule  of  law ;  and  he  urged,  that  the  case  of  Man- 
fell  V.  Paine  (a),  on  the  contrary  was  an  authority 
shewing  clearly  that  the  law  was,  that  wherever 
a  defendant  had  any  sort  of  fodder,  he  could  not 
inisist  on  the  exemption ;  otherwise  the  inquiry 
directed  in  that  case  would  not  have  been, 
whether  the  defendant  had  any  other  fodder, 
but  whether  he  had  any  pasture. 

As  to  the  case  of  Hayes  v.  Dowse,  he  observed, 
that  nothing  had  been  decided  there  by  t^he  Court ; 
that  case,  therefore,  could  not  be  regarded  as  an 
authority  either  way. 

On  the  whole,  he  contended,  that  the  plaintiffs, 
being  primd  facie  entitled  to  tithe  in  kind  of  the 
article  in  question,  the  instant  it  was  severed, 
the  onus  was  on  the  defendants  to  shew  them- 
selves protected  by  some  well  founded  right  of 
exemption,  and  such  they  must  make  out  their 
present  claim  to  be^  or  there  must  be  a  decree 
for  the  plaintiffs. 

(o)  4  Gwii.  1604.  and  4  Wood.  501. 

The 
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The  Lwd  Chief  Baron  having  required  that  the       *^^^- 
records  should  be  resorted  to  in  the  case  of  Man-     dormaw 
tcUw. Paine,  znA  Hayes  v.  Dowse-,   abstracts  of    •°^^*^*" 
the   pleadings  in  each  of  those  causes  *  were    and  otSw. 
now  furnished  to   the  Court;  when  his  Lordship  «ott^«w«T- 
observed,  that  he  should  give  them  due  consider- 
ation,  as  well  as  all  the  cases  which  had  been 
cited  before  he  delivered  judgment :  intimating  .      % 
at  the  same  time  a  strong  opinion  against  the  de- 
fendants ;  for,  said  he,  if  the  exemption  be  good 
in  case  of  green  food  so  applied,  what  is  there,  on 
principle,  to  prevent  the  extension  of  the  non  de^  / 
cimando  to  hay  consumed  by  a  farmer's  husbandry 
horses?^ and  therefore  the  serious  consequences  of 
a  judicial  decision  of  the  question  render  it  a  mat- 
ter deserving  the  most  attentive  consideration « 

Cur.  adv.  vult. 

The  Lord  Chief  Baron,  now  delivered  judgment.  tsthJmmvf. 

The  only  question  now  remaining  to.be  decided 
in  this  cause  is,  whether  the  plaintiff  is  entitled 
to  the  tithe  of  the  green  meat,  that  is,  the  grass, 
vetches,  and  tares,  which  have  been  cut  by  the 
defendants,  and  given  to  what  I  will  call  their 
agricultural  cattle  —  the  cattle  employed  by  them 
in  husbandry  on  their  farms. 

That  tithe  is  primd  facie  due  for  grass,  when 
severed  from  the  grbund,  may  be  Considered  as  a 
^ruism  in  law,  and  that  has  not,  indeed,  been  dis- 

*.Videp.363,  post, 
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the  circumstances  of  this  case,  it  be  tithcable,  is 

others    certainly  a  question  which,   as  far  as  I  can  find, 

sbarh  has  never  yet  been  expressly  decided*  We  must, 
therefore,  proceed  upon  principle,  assisted  by 
analogies  deducible  from  the  cases  which  govern 
this  branch  of  tithe-law,  availing  ourselves  of 
such  conclusions  as'  may  be  safely  drawn  from 
them. 


I  understand  that  the  facts,  as  admitted  be- 
tween the  parties,  rather  than,  according  to  my 
construction  of  the  evidence,  satisfactorily  proved 
in  the  cause,  are,  that  in  this  case  the  quantity  of 
green  meat,  if  I  may  call  it  so,  which  was  cut 
and  carried  away  by  the  defendants,  as  charged, 
was  not  more  than  sufficient  to  feed  the  cattle 
employed  by  them  in  husbandry ;  but  that  there 
was  also,  at  the  same  time,  as  much  dry  food,  such 
as  hay,  for  instance,  on  the  farm,  in  their  pos- 
session as  occupiers,  as  would  have  been  amply 
sufficient  for  that  purpose. 


The  primd  facie  liability  of  the  articles  which 
are  the  subject  matter  of  this  bill  to  render 
tithe,  however,  being  quite  clear,  it  consequently 
lies  upon  the  occupier,  if  he  claim  to  be  protected 
from  the  payment  of  it,  to  shew  some  ground  of 
exemption.  To  that  end  he  states,  that  inasmuch 
as  the  gieen  food  which  was  so  severed  by  him 
for  such  purpose,  was  not  more  than  sufficient  to 
feed  the  cattle  actually  employed  on  his  farm 
in  agricultural  labour,  whereby  they  necessarily 

contribute 
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contribute  to  the.  benefit  of  the  tithe-owner  by 
increasing  the  other  titheable  matters,  no  tithe 
is  payable  for  it  by  force  of  custom ;  and  that, 
notwithstanding  he  had,  In  point  of  fact,  at  the 
same  time,  a  sufficiency  of  other  food,  such  as  hay, 
com,  and  other  dry  fodder. 

The  tithe  now  claimed  is  in  the  nature  of  em 
agistment- tithe.  On  looking  into  the  earlier 
cases,  we  find  considerable  doubt  and  uncertainty 
on  the  subject  of  agistment  itself;  for,  although 
there  is  no  doubt  that  the  tithe  of  agistment  was 
due  from  all  time,  yet  it  is  equally  true  that  that 
tithe  has  been  long  neglected,  and  not  till  very 
recently  demanded  in  many  parts  of  this  king- 
dom  ;  and  it  is  even  within  my  own  professional 
experience,  that  the  first  suit  which  was  insti- 
tuted for  many  years  for  an  account  of  agistment- 
tithe  was  advised,  and  I  myself  prepared  the  bill. 

The  first  case  which  occurs  on  that  subject  is 
that  of  Sherington  v.  Fleetwood,  in  Cro.  EUz. 
p.  475.  It  is  shortly  thus : — "  Godfrey  moved 
that  no  tithes  by  the  law  are  payable  for  beasts 
agisted,  and  so  is  Nat.  Btev.  53;  but  all  the 
Court  held,  that  for  beasts  agisted  for  hire,  or  for 
dry  cattle  which  are  depastured  to  be  sold,  tithes 
shall  be  paid;  but  for  dr^'  cattle  reared  for  the 
plough,  or  to  be  expended  in  the  house,  no  tithe 
shall  be  paid  for  them;  sed  adjow^nqturS'  So 
that  though  the  law  was  then  as  it  is  now,  and 
must  necessarily  be,  it  was  not  even  at  that  time, 
a  matter  much  aq;itated  in  the  Courts, 
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Then  the  first  case  that  I  find,  which  has  any 
applicability  to  this,  is  the  <^ase  which  h^s  been 
cited  of  Perry  V.  Soamf  in  the  same  book  (p.  139), 
and  it  is  also  reported  in  2  Leon.  27.  It  is  a  case 
which  has  been  much  relied  upon  in  argument, 
and  therefore  I  will  state  it  at  length.  It  was  in 
the  30th  and  31st  of  Queen  Elizabeth  :-r  **  Pro- 
hibition against  the  defendant,  parson  of  the 
church  of  Sherring  in  Essex ^  for  that  he  had 
libelled  in  the  spiritual  Court  for  tithes  of  green 
tares  eaten  before  they  be  ripe,"  (it  does  not 
appear  how  they  were  eaten,  or  whether  they  were 
cut  or  not,  or  whether  they  were  agisted)  '*  and 
'  for  tithes  of  herbage  of  dry  cattle,  and  for  tithes 
of  sheep  bought  or  sold,  and  for  churchings  and 
burial»;  and  surmised  as  to  the  green  tares,  that 
in  the  said  parish  they  had  not  sufficient  meadow 
or  pasture  for  their  draught  cattle  and  milch  kine; 
and  in  consideration  thereof,  they  had  used,  time 
out  of  mind,  &c.  to  pay  the  tenth  shock  of  their 
ripe  tares,  but  for  the  green  tares  which  were  eaten 
before  they  were  ripe,  in  consideration  they  gave 
them  to  their  cattle  they  were  discharged  of  tithes 
for  the  same."  Then  follow  other  surmises  which 
have  nothing  to  do  with  the  present  question^ 
As  to*  the  first.  Lord  Coke  said,  *^  it  is  no  good 
surmise,  for  he  may  as  well  prescribe  to  be  dis- 
charged of  hay  given  to  his  cattle,  and  it  is  a 
prescription  in  non  decimando,  and  he  doth  not 
prescribe  for  all  tares,  but  for  those  given  to  his 
cattle,  and  hath  not  averred  they  were  given  to  his 
cattle ;  so  puriueth  not  his  prescription,  as  10  -B.  4. 
2.  is  that  he  Ought"  The  report  proceeds :  *'  As 
to  the  first,  the  Court  held  it  a  good  surmise,  for 

rVray, 
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fVray^  C.  J,  said,  the  matter  is  the  want  of  meadow       ^Bio. 
and    pasture,    and  if  he  had  said,    for  want  of     dor,,^,, 
meadow  and  pasture  they  had  used  tlieir  meadows     •«*^^«» 
with  their  cattle,  and  for  so  much   as  they  did    ^^doiben. 
cat,  to  pay  no  tithes,  it  had  been  good."    Now, 
here  it  is  very  difficult  to  know  what  was  really 
the  object  of  this  case,  or  whether  the  tares  were 
cut  and  given  to  the  cattle  in  a  state  of  severance^ 
for  that  does  not,  I  think,  appear  at  all  satisfac* 
torily  in  the  report. 

We  find  the  same  case,  somewhat  varying,  also- 
in  2  Leon.  27.  Somes ^  parson  of  the  church  of 
Sherring  in  Essex^  libelled  in  the  spiritual  Court-^ 
against  Perry ^  for  the  tithes  of  green  tares  eaten 
before  they  were  ripe,  and  for  the  tithes  of  the 
herbage  of  dry  cattle,  and  for  tithes  of  sheep 
bought  and  sold,  and  for  churchings  and  burials. 
Perry  prayed  a  prohibition,  and  in  his  surmise  as 
to  the  green  tares,  he  said,  that  they  had  used, , 
time  out  of  mind,  &c.,  in  the  same  parish,  in  con- 
sideration that  they  had  not  sufficient  meadow  and 
pasture  for  their  milch  kine  and  draught  cattle  to 
pay  for  the  tithe  of  the  ripe  tares  the  tenth  shock, 
but  for  their  green  tares  which  are  eaten  up  be- 
fore th6y  are  ripe,  in  consideration  that  they  gave 
them  to  their  cattle,  they  had  used  to  be  discharged  ^ 

of  any  tithe  thereof:  and  the  truth  was,  that 
four  hundred  acres  of  lands  within  the  said  town 
had  used  to  be  ploughed  and  sowed  every  year 
by  the  labour  of  draught  cattle  and  industry  of 
the  inhabitants,  and  in  consideration  of  which,  * , 
and  that  in  .the  said  parish  there  was  not  suffi- 
cient 
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cient  meadow  nor  pasture  for  their  draught  cattle^ 
they  had  used  to  be  discharged  of  the  tithe  of 
green  tares  eaten  before  they  were  ripe :   it  was 
holden  by  the  Court  that  the  same  was  a  good 
custom  and  consideration,  for  the    parson   hatli 
benefit  thereby,  for  otherwise  the  ^aid  four  hun- 
dred acres  could  not   be  ploughed,   for  without 
such  shift   to   eat  with  their  draught  cattle  the 
green  tares,  they  could  not  maintain  their  plough 
cattle,  and  so  the  parson  should  lose  his  tithes 
thereof,  and  for  the  tithes  of  thfi  green  tares  he 
hath  the  tithes  of  four  hundred  acres.      There 
was  a  case  lately  betwixt  the  Lord  Howard  and 
Nicholas^  where  the  suit  iij  the  spiritual  Court 
was  for  the  tithes  of  rakings,  and  a  surmise  to 
have  a  prohibition  was  made,  that  the  inhabitants 
had  used  to  till  and  sow  their  lands,  &c.  and  they 
had  used    to    be    discharged    of  their  tithes  of 
rakings  after  that  the  shocks  were  carried  away ; 
and  CokCj  who  was  of  counsel  with  the  parson, 
durst  not  demur  upon  it,  but  traversed  the  pre- 
scription.   JVray^  Chief  Justice. — "  The  want  of 
meadow  and  pasture  in  the  parish  is  the    great 
matter  here,  and  there  is  not  any  mischief  here, 
as  if  they  had  surmised,  that  for  want  of  meadow 
and  pasture  they  had  eaten  their  meadows  with 
their    cattle.  .   And  it  was   held   by  the  whole 
Court,   that  it  was  a  good  prescription."    ^Vhat 
was  finally  done  in  the  case  of  Perry  v.  SoaP^f  ^^ 
stated  in  CroJEliz.y  I  can  no  where  find. 

Then  there  is  a  case  of  fFcbb  v.  Warner  C^)  ^^^ 

(a)  Cro.  Jac,  47# 

the 
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the  2d  James  1st,  which  is  correctly  enough  stated 
iu  Burn,  vol.  ili.  4C7,  thus :— "  When  the  inha- 
bitants of  divers  marshes  and  fenny  lands,  who 
used  to  gather  a  rough  hay  called  fenny  fodder, 
for  want  of  sufBcient  grass  to  sustain  their  beasts 
in  winter,  aliedged,  that  they  did  this  for  the  sus- 
tenance of  their  beasts,  and  the  better  increase  of 
their  husbandry,  and  ought  therefore  to  be  freed 
from  the  payment  of  tithes;  the  Court  held,  that 
this  surmise  was  not  sufficient,  for  one  may  not 
prescribe  in  non  decimando ;  and  in  that  it  is  aL 
Icdgcd  that  they  bestow  it  upon  their  cattle,  there 
that  is  not  any  cause  of  discharge;  for  so  they  may 
prescribe  for  corn  spent  in  their  family,  or  for 
corn  given  for  provender  to  their  cattle,  whereby 
no  tithes  should  be  paid." 
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The  next  case,  is  that  of  Crawley  v.  IVells,  upon 
which  very  great  stress  was  justly  laid,  as  being 
in  favor  of  the  plaintiffs.  That  case  is  to  be  found 
in.  1  Rollers  Abridgment r  645,  pL  7.  It  is  also  in- 
troduced inFinerV  Abridgement,  vol.  viii.  (z),  pi.  7- 
p.  587,  (although  he  does  not  cite  Rolle,  but  it 
is  clearly  the  same  case,  for  it  is  an  exact  transla- 
tion of  the  passage  in  Rolle),  and  in  2  Danvers 
and  Dr.  Burn^s  Ecclesiastical  Law,  vol.  iii.  p.  467. 
Dn  Burn  has  it  thus :  "  It  hath  been  resolved, 
that  if  a  man  cut  grass,  but  before  it  be  majcle 
into  hayi  but  only  put  into  swathes,  he  carrietli 
and  giveth  it  to  his  plough  catiie,  for  their 
necessary  sustenance,  not  having  sufficient  for 
their  sustenance  other\yise ;  no  tithes  shall  l>c 
paid  thereof."     And  at  the  cud,    he  cites  RolU- 

VOL.  vi.  » B  and 
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and  the  case  of  Hayes  v.  Dowse,  Bunb.  279-  Wc 
therefore  find  this  case  repeated,  if  I  may  so  say, 
in  RolUj  in  Danvers,  in  Viner,  and  in  Bum. 
Now  that  case  certainly  involved  the  real  ques- 
tion, which  has  been  made  in  this  cause;  Finer 
translates  the  case  exactly  in  the  same  words: 
'*  If  a  man  cuts  down  grass,  and  before  he  makes  it 
into  hay,"  (there  we  have  a  cutting  green ;  in  the 
other  cases  that  was  certainly  left  equivocal,  and 
this  was  decided  in  the  9th  of  Charles  1st,  after 
those  other  cases),  '^  bein^  only  put  into  swathes, 
he  carries  it  away  and  gives  it  to  his  plow-cattle 
for  their  necessary  sustenance,  npt  having  suffi- 
cient for  their  sustenance  otherways,  no  tithes  shall 
be  paid  thereof."  The  learned  Counsel,  who  have 
employed  great  industry  and  research  on  both 
sides  in  this  cause,  have  not  been  able  to  find 
that  case  reported  in  any  other  book,  and  my 
endeavours  have  been  equally  unsuccessful.  The 
other  books  only  copy  it  "  not  having  sufficient 
for  their  stistenance;'*  **  Sustenance,"  therefore, 
is  the  word  used  in  Rolle  (not  fodder),  and 
Finer,  Danvers,  and  Burn,  have  so  translated  it 
from  Rolle.  Now  that  would  bring  the  case  to 
this  point  at  once — what  is  meant  by  that  word 
sustenance?  There  is  certainly  a  passage  in. 
Watson's  Clergyman's  Law^  which  affects  to  give 
a  definite  meaning  to  the  word  sustenance,  and 
if  that  which  is  there  given  to  it  by  him  wetc 
the  true  on^  the  question  would  be  at  once 
disposed  of.  In  citing  that  case,  however,  the 
book  certainly  is  not  very  accurate  in  more  than 
one  respect.  It  speaks  of  the  case  which  is  re- 
ferred 
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ferred  to  in  Rolle,  afi  having  been  decided  in  the 
Becond  of  Charles  the  First,  instead  of  the  ninth, 
(the  true  date),  and  calls  it  a  decision  of  the 
Court  of  Common  Pleas,  whereas,  in  fact,  it  was 
decided  in  the  Court  of  King's  Bench ;  but  what 
is  more  material,  it  refers  to  the  case  in  Rollers 
Abridgement,  as  the  foundation  of  the  position, 
80  that  it  is  built  upon  the  same  case,  cited  by  the 
same  name,  as  is  to  be  found  in  Rolle.  When 
therefore  the  author  of  that  book,  a  text  writer, 
states  a  proposition,  which  he  founds  entirely 
upon  a  case  which  he  quotes  as  his  authority  for 
it,  I  must  look  to  the  case  itself,  for  I  cannot  take 
his  construction  nor  his  translation  of  it,  but  1 
must  look  myself  at  the  report;  and  doing  so,  I  find 
that  it  does  not  authorize  his  doctrine.  It  is  per- 
fectly clear,  that  Watson  meant  to  rely  entirely 
on  the  case  in  Rolle,  and  he  does  not  offer  any 
opinion  of  his  own  on  the  question,  nor  any  reason 
why  a  given  construction  is  to  be  put  on  the  word 
**  sustenance,'*  but  as  one  merely  translating  Rotle^ 
he  says,  "  If  a  farmer  do  cut  down  his  grass,  and 
only  doth  put  it  into  swathes,  and  then  carry  it 
away  and  doth  give  it  green  to  his  own  cattle, 
for  their  necessary  sustenance,  not  having  grass 
sufficient  to  maintain  them  otherwise,  no  tithes 
shall  be  paid  thereof."  In  Rolle,  however,  the 
words  are  *'  and  gives  it  to  his  cattle  for  their 
necessary  sustenance,  not  having  sufficient  for 
their  sustenance  otherwise*'  *.    Now,  if  the  author 

*  The  words  in  RoUe  are  **  Si  home  tuccide  grasie,  Sf  devant 

que  ilfaU  ceo  en  feine  met  iolmeiU  noMt  en  nooiAes  il  emport€ 
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of  the  Clergyman^ s  Law^  were  correct  in  adopting 
the  words  **  not  having  grass  sufjicient  to  main- 
tain them  otherwise,"  Rolk  must  be  made  to 
mean  "  sufficient  green  grass  otherwise,"  which, 
as  I  understand  it,  seems  impossible  to  be  cor- 
rect; and  therefore  I  must  reject  it.  The  passage 
is  not  intended  even  to  be  what  IVatson  himself 
says,  because  he  only  means  to  give  what  Rollt 
states,  and  Rolk  says  no  such  thing. 


Then  other  books  and  other  authorities  have 
been  referred  to  upon  which  more  stress  has  been 
laid,  than  they  seem  to  me  to  be  entitled  to. 
First,  in  Comyn's  Digest^  title  Dismcs^  H.  2,  it  is 
said,  ^'  tithe  shall  not  be  paid  for  grass  cut  in  a 
meadow,  for  beasts  of  the  plough,  if  it  bie  not 
made  into  hay ; "  without  any  thing  more  by  way 
of  qualification.  He  also  refers  to  1  Rolle  and 
2  Leonard^  as  his  authority,  and  as  I  have  al- 
ready shewn,  they  certainly  do  not  bear  him 
out  in  that  proposition,  and  he  cites  no  other  case 
in  support  of  it.  If  indeed  Comyns  had  stated 
this  nakedly,  without  referring  to  any  book,  no 
doubt  we  should  be  bound  to  pay  considerable 
attention  to  a  writcv  of  so  great  authority,  but 
having  made  a  reference,  we  must  look  to  the 
case  referred  to,  and  if  he  be  not  justified 
by  that  authority,  we  are  obliged  to  reject  what 
he  says,  as  in  the  case  oi  JVatson. 


In  the  case  which  has  been  cited  from  Bun- 
bury  y  of  Hayes  v.  Dowsc^  it  is  merely  stated 
loosely,    that  "  the  Court  seemed  to  think   that 

vetches 


HILARY    TERM,   5<)  GEO.  III. 


351 


vetches  and  clover,  cut  green,  and  given  to  cat- 
tle used  in  husbandry,  should  pay  no  tithes." 
That  would  have  been  a  very  large  and  plain  pro- 
position certainly,  had  it  been  so  determined^ 
but  in  truth,  this  is  a  case  which  is  very  loosely 
reported,  and  one  that  ought  not,  as  well  as 
many  others,  to  have  been  introduced  into  that 
book ; 'because  to  say  that  the  Court  seemed  to 
think  ^onc  way  or  other,  is  nothing  like  a  de- 
cisioUy  evew  if  it  were  possible  for  any  one  to  say 
what  the  Court  seemed  to  think.  1  have,  how- 
ever, had  recourse  to  the  record  of  the  proceed- 
ings in  that  cause,  from  w!iich  it  is  manifest  that 
the  question  in  this  case  could  not  have  arisen 
there,  for  there  is  nothing  put  in  issue  by  the 
defendant's  answer*,  which  could  bring  this  point 

before 
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•  Extract  from  the  RecorJ  of  the  Pleadings,  .and  De* 
CREB  in 

Hayes  v.  Dowse  and  Lavington.  , 

The  bill  was  Hied  IVZ/uVj/ Term,  2  Geo.  2.  by  the  plaintiff, 
rector  of  Cheverel  Magna  {  Wilti),  for  an  acconnt  of  the  tithes 
of  the  arable  land  in  the  oocnpation  of  the  defendants,  sown 
with  clover  and  vetches,  whicli  they  were  charged  witii  hav- 
ing cnt  and  carried  away  and  converted  to  their  own  use, 
without  setting  out  thi^  tithe  thereof,  or  making  any  satisfac- 
tion therefore  to  the  plaintiff. 

The  defendants  by  their  answers,  severally  admitted  that 
they  had  cut  clover  and  vetches  on  their  fatms  and  lauds  ; 
but  they  stated  that  they  had  set  out  the  tithes  of  such  clover, 
grass,  and  vetches,  except  of  such  part  as  they  had  cut  and 
spent  in  small  parcels  while  green,  and  fed  with  their  plough 
cattle  only,  working  in  husbandry:  not  alledging  any  insuffi- 
ciency otherwise,  either  of  grass  or  other  fodder,  necessary 
for  their  , sustenance; — and  they  submitted  that  no  tithe  was 
payable  thereof. 

The 
B  B  3 


3Al  CASES   IN   THS   KXCHEdUEKi 

vlf^     before  theCourt,  because  it  isinot  stated  in  the 
DoaMAM     pleadings  that  he  gave  the  green  meat  to  his  hus- 

,  bandry 


Sears 

tadothen* 


The  plaintiff  replied^  and  the  defendants  rejoined,  and  the 
eause  being  at  issae,  witnesses  were  examined  on  both  sides. 

Some  of  the  witnesses  for  the  plaintiff  were  examined,  as 
to  whether  the  defendants  had  had  sufficient  grass^  without 
resorting  to  the  green  clorer,  and  they  stated  that  they  had. 

Some  of  the  witnesses  examined  to  the  same  point,  on  the 
part  of  the  defendant,  stated  that  they  did  not  know  whether 
the  defendants  had  snfficient;  others  that  they  believed  thej 
had  not ;  and  others  again,  that  they  had. 

Lune  nana  die  Fehii.  1729"". 
Under  these  circumstances,  the  cause  came  to  a  hearing, 
and  counsel  was  heard  oif  both  sides,  (among  whom  was  Bvm- 
hwry  for  the  plaintiff),  when  the  Court  ordered  the  bill  to  be 

Dismissed  with  Costs. 


Mantbll  v.  Paine,  Yaldbn,  and  Others. 

It  appears  by  the  record  of  this  case,  that  the.  plaintiff  by 
bill  for  tithes,  charged  that  Yalden  the  second  defendant, 
had  taken  and  carried  away  yarious  titheable  matters,  with- 
out setting  out  the  tithes,  and  that  he  had  -**  mowed  and  car- 
ried away,  great  quantities  of  clover  and  artificial  grass,  and 
made  use  of  it  for  fodder  and  various  other  purposes,**  with- 
t>ut  Sec. 

The  defendant  (ya/!(ien,)  by  his  answer,  admitted  cutting 
clover,  grass,  and  other  artificial  grass,  **  all  of  which  (he  al- 
lied,), were  cut  for  the  necessary  use  and  support  of  his 
horses  used  in  husbandry  on  his  said  farms,  (within  &c.) 
and  were  eaten  and  consumed  by  his  horses  used  in  hus- 
bandry [*  as  green  food  or  fodder;"  and  he  insisted  that  no 
tithe  was  due  to  the  plaintiff,  in  respect  of  such  articles  cut 
for  such  purpose.] 

•  The  part  between  bnekett  is  omitted,  tod  all  that  follows  is  not  so* 
tieed  in  the  reports  of  tliis  case  in  Gidtttmaad  fTeed, . 
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bandry  horses  for  their  necessary  support,  or  that  he      1819. 


had  notgrass  or  other  food  for  th^ir  sustenance  with-     dorman 
out  it.    It  is  said  that  witnesses  were  examined  as    ""^  «**>•" 
to  that  fact,   but  if  there  were,   their  depositions    ,^2  otJaa. 
could  not  have  been  read,  because  there  was  no  alle- 
gation in  the  pleadings,  to  \vhich  such  interrogato- 
ries could  be  applied.     jLt  is  besides,  most  certain, 
that  the  proposition  as  stated  nakedly  in  Bunbury, 

"  that 

It  farther  appears,  from  the  answer  of  the  defendant  Kol^ 
^!m»  to  the  third  interrogatory  exhibited  to  him  on  his  ex- 
amination before  the  Deputy  RMnembrancer,  under  the  re- 
ference to  him  to  enquire  whether  Yalden  had  sufficient  fod- 
der to  support  his  cattle  used  in  husbandry,  without  the  green 
fodder  in  the  pleadings  mentioned ;  that  he  swore  that  "  he 
"  had  upon  his  taid  farm  or  lands,  (during  &c,)  dry  food  and 
**  fodder f  consisting  of  h  ay  and  straw,  and  peas  halms,  and 
''  hulls  or  chaff,  the  tithes  of  which  hay,  and  of  the  com 
''  from  which  the  said  hulls  or  chaff  were  produced  had  been 
^\  rendered  or  paid  to  the  complainant,  and  that  he  had  no 
*'  other  food  or  fodder,  except  the  green  food  or  fodder  men- 
**  tioned  in  his  said  answer  to  said  complainant's  bill,  and  the 
^*  grass  which  was  growing  for  and  afterwards  cut  and  made 
**  into  hay,  and  except  the  oats  which  he  had  growing  in  the 
"  year  1791  and  1792,  the  tithes  of  which  he,  had  compounded 
**  with,  or  set  out  for  complainant." 

And  he  also  swore  in  his  said  answer  to  the  said  interroga- 
tory, "  that  the  whole  of  the  dry  food  or  fodder  which  he  had 
**  OM  his  said  farms  and  lands,  was  not  sufficient  for  the  support 
"  of  his  husbandry  horses  without  the  said  green  food  which  he 
**  cut  in  1792  and  1793,  {the  period  covered  by  the  bill),  and 
*^  that  the  straw  alone  was  not  fit  fbr  his  husbandry  horses  ; — 
^*  that  his  hay  was  bad  (being  outsides  of  ricks  and  refuse),  and 
**  also  not  fit  for  them: — that  no  part  of  his  dry  fodder  was  sold 
**  by  him, — except  oats;  and  that  all  his  hay,  peas  halm,  and 
**  straw,  (except  what  straw  was  used  for  litter)  was  consumed 
**  by  his  husbandry  horses ; — that  when  the  green  food  was  cut 
**  (in  the  months  of  Mhj,  June,  and  July,)  he  had  very  little 
**  dry  fodder  left,  and  that  that  oho  was  not  proper  food  for 
^*  his  carthorses  i-'Hind  that  the  green  food  then  cut  by  him, 
''  was  necessarily  cut  for  their  support" 

B  B  4 
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laiD.      '<  that  vetches  and  clover  cut  green  and  given  to 


Dorm  AN    cattle  uscd  in  husbandry,  should  pay  no  tithes,  is 
r.         not  law;   because  it  is  quite  clear,  according. to 

ind  others.  fVatsoti  and  all  the  cases,  that  it  can  only  be  in 
the  event  of  there  being  no  green  grass  at 
least ;  Banbury  refers  to  a  great  number  of  cases 
in  the  margin,  Meade  v.  Thirman^  from  Cro.  Car,^ 
and  Sir  IVilliam  Jones,  Perry  v,  Soamy  from 
^  Leonard,  Q7 J  Cro.  Eliz.  139,  which  I  have  read, 
1  Rollers  Abridgment,  (545,  and  Degge,  337.  Now, 
on  examination,  all  those  will  be  found  to  have 
bqen  grounded  on  special  customs.  In  Meade  v. 
Thirman,  in  Cro.  Car.  393,  prohibition  was 
prayed,  (and  prohibition  goes  always  in  the 
Ecclesiastical  Court,  in  derogation,  as  it  were,  of 
the  common  law)  on  suggestion  of  this  custom, — 
that  for  tares  cut  or  mown,  before  they  be  ripe, 
and  given  to  plough  cattle,  tithes  ought  not  to  be 
paid-— and  upon  another  custom, — for  head  lands 
sown  with  corn  used  to  be  fed  with  plough  cattle, 
or  mowed  or  cut  fdr  that  purpose,  that  the  own- 
ers shall  be  discharged  of  tithes: — and  upon  this 
suggestion,  grounded  upon  special  custom,  the 
Court  granted  a  prohibition.  Now  the  question 
here  is,  upon  the  law,  as  founded  upon  general 
custom. 


The  case  In  Sir  William  Jones,  was  merely  this, 
"  Libel  in  the  Ecclesiastical  Court  for  tithes  of 
green  tares  cut  for  feeding  labouring  horses,  and 
prohibition  was  grounded,    not    on   this  general 

suggestion^ 
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sugsresiiony  but  on  the  custom  of  the  parish,  that       I8i» 


no  tithes  was  payable  in  that  case."  DoRWAif 

andotben 


In  Degge  232,  it  is  said, "  It  hath  been  resolved, 
that  for  grass  cut  in  meadows  to  feed  the  Ixasts 
of  the  plough,  and  not  made  into  hay,  tithes 
should  not  be  paid  thereof; "  but  he  again  cites 
fFellsVi  Crawley,  as  if  it  were  an  ordinary  case, 
and  without  referring  to  any  other  book. 

[On  that  his  Lordship  made  the  same  observ- 
ations as  before  in  speaking  of  the  translation 
of  JVatson^  and  the  dictum  of  Lord  Chief  Baron 
Comyn.'\ 

But  the  very  next  sentence  in  the  same  page 
(Degge)  is,  *'  It  hath  been  resolved  that  tares, 
vetches  &c.  cut  green  for  feeding  beasts  of  the 
plough,  by  custom,  may  he  freed  from  the  pay- 
ment of  tithes,  but  not  without  custom,'  citing 
Cro.  Car.  393,  again,  and  Sir  JViUiam  Jones,  357. 

The  last  case  in.  the  books,  on  this  point,  is 
that  of  Maiitell  v.  Paine.  There  the  defence  was, 
on  the  part  of  one  of  the  defendants^  that  he 
gave  the  green  food,  which  he  cut  for  that  pur- 
pose, to  his  cattle  used  in  husbandry,  for  their 
necessary  use  and  support,  and  that  it  was  con- 
aumed  by  them ;  but  he  does  not  state  that  he  had 
not  any  other  fodder,  or  any  facts  from  which  it 
may  be  inferred  tha/t  he  had  not,  unless  the  word 
**  necessary,"  afford  such  an  inference.  On  the 
contrary,  he  stated  in  his  answer  to  the  interro- 
gatories 


V. 

Sbars 
andotlitfn* 


SBAKt 

•udoUieb. 
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i8ia  gatories  subsequently  exhibited  to  him  on  that 
B^sZ^  subject,  that  he  had  other  fodder^  but  that 
it  was  not  sufficient.*  On  that  answer,  the 
Court,  adopting  this  understanding  of  the  case 
cited  from  Roue's  Abridgment,  and  the  other 
cases  to  be  found  on  the  same  point,  that  the 
claim  to  exemption  must  be  grounded  on  actual 
and  obvious  necessity,  (for  so  they  must  have 
construed  the  words  /^  necessary  sustenance,*') 
arising  from  want  of  other  fodder,  referred  it  to 
the  Deputy  Remembrancer,  to  enquire,  whether 
the  defendant  had  any  other  fodder  tp  support  hi^ 
cattle  used  in  husbandry :  so  that  the  Court  de- 
cided in  effect,  that  merely  giving  green  food 
to  husbandry  cattle,  will  not  entitle  the  farmer 
to  the  exemption,  but  that  to  exempt  it,  he  must 
have  no  other  fodder.  What  fodder  is,  however, 
they  have  not  determined. 

On  the  whole,  we  may  take  it  to  be  now  clearly 
settled  law,  that  to  entitle  the  farmer  to  ex- 
emption from  tithe  for  green  meat  so  applied, 
there  must  be  an  insufficiency  of  other  fodder  for 
the  necessary  sustenance  of  his  husbandry  cattle. 

Admitting  the  general  principle,  that  all  produce 
of  the  earth  is  titheable,  then  primA  facie  ^^\% 
titheable,  unless  it  be  exempt,  where  given,  if  the 
iarmer  have  no  other  fodder,  to  husbandry  cattle. 

Then  arises  the  question,  what  is  meant  by 
^iher  fodder.    It  is  in  this  case  assumed,  on  one 

*  Vide  ante,  p.  9<ns. 

side, 
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side,  to  mean  green  food  or  food  of  the  same  kind,       wi». 


as  grass:  on  the  other  side,  it  is  said  to  be  any    dormaw 
yborf  that  is  cabaple  of  nourishing  cattle,  and  is    *"  1 
used  to  be  given  to  them«    Let  us  take  the  article    udo^m. 
com:  that  is  fodder;  although  people  are  not  in 
the  habit  of  giving  it  in  common  tO'  cattle,  ex- 
cept, indeed,  to  horses,  on  particular  occasions; 
and  hay  is  certainly  fodder.    What  the  meaning 
of  the  word  may  be,   in  particular  parts  of  the 
country,  its  signification  in  particular  books,  or 
its  various  exposition  in  the  different  dictionaries 
and  glossaries,  neither  of  those  will  much  serve 
us  here.  Beyond  all  doubt,  (for  I  think  it  cannot  be 
disputed,)  all  food  is   fodder;    I  conceive  fodder 
means  exactly  what  food  means.    They  are  syno- 
nymous terms :  and  when  I  see  that  in  the  lead- 
ing case  on  the  law  upon  this  subject,  the  word 
**  sustenance,'*  is  used,     I  need  not  enquire  what 
fodder  is,  but  solely  what  is  **  sustenance'^   Surely 
hay  is  an  article  of  sustenance  for  cattle,  as  much 
as  green  grass,   and  is  quite   as  proper  for  the 
purpose  of  mere  sustenance  per  se:  and,  if  so, 
can  I  say  that  the  law  is  to  be  broken  in  upon  in 
this  instance,  and  that  there  is  to  be  a  general  non 
decimando  established  in  all  cases  to  which  these 
facts  apply?    I  see  that  the  only  fact  on  which 
the  non  decimando^  if  there  be  any,  could  be  sus« 
tained,  namely,  want  of  sufficient  sustenance,  does 
not  exist  here ;    for  there  has  been  no  want  of 
sufficient  sustenance  on  this  farm  otherwise  than 
by  means  of  the  green  food  in  question;  therefore 
there  is  no  reason  to  say,  that  that  green  food  is 
to  be  excused  from  paying  tithes. 

I  wholly 


36s 
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I  wholly  reject,  in  considering  this  question, 
all  the  reasoning  on  the  hardship  of  the  case;  it 
does  not  weigh  with  me,  and  I  confess  I  did  not 
expect  that  so  much  argument  and  time  would 
have  been  wasted  on  so  untenable  a  ground,  be- 
cause the  law  excludes  it-  It  was  said,  that  it  is 
hard  he  should  pay  the  tenth  of  this  green  food, 
when,  by  suffering  the  cattle  to  come  on  the 
field,  it  would  not  have  been  liable  to  pay  any 
tithe  at  all;  but  in  truth  it  is  the  occupier  who 
has  the  advantage  in  not  having  his  nine  parts 
trod  down,  and  not  the  tithe  owner  who  takes 
only  the  tenth. 


The  only  real  point  in  this  case  is,  whether 
the  word  *'  sustenance,"  is  in  its  construction  to 
be  confined  to  green  food.  How  could  the  Court 
give  directions  on  the  subject  if  it  were  so? 
If  the  construction  put  on  the  word  **  suste- 
nance," by  tVatson  and  adopted  in  this  argu- 
ment, were  correct,  it  would  be  attended  with 
infinite  inconvenience,  and  even  impracticability. 
Where  are  we  to  stop?  Suppose  a  farmer  has 
close  A.  and  closed.,  if  he  begin  upon  close-//, 
and  cut  enough  for  the  feed  of  the  day,  there 
i^  still  grass  enough  in  close  A.  for  the  beasts 
wliich  were  fed  from  close  5.,  and  if  there  is 
sufficient  sustenance  for  them  so  far,  you,  must 
pay  tithe  for  A.  If  you  ^o  on  to  the  second, 
when  the  quantity  has  lessened  in  close  A.  while 
close  jB.  remains  the  same,  and  has  the  rest  of 
the  titheable  commodity  remaining;  it  would 
amount  to  the  same  thing.    Am  I  then  to  say, 

you 


HILAUY   TEKM,   59  OEO.  III. 

you  shall  not  pay  tithe  for  the  second  ?  So  that 
in  truth,  it  becomes  an  absolute  absurdityi  unless 
you  can  point  out  to  me  how  I  am  to  understand 


from  something  ab  ante  what  the  word  means. 


If 


closed,  and  close^R.  should  not  both  be  sufficient  to 
feed  the  owner's  cattle,  for  what  period  of  time  and 
Avhat  number  of  cattle  are  we  to  calculate  it  ?  I  am 
quite  at  a  loss  to  know  how  to  form  any  line  to 
maintain  the  construction  put  on  the  word  "  sus* 
tenance"  by  IVaUon's  ClergymarCs  Law^  and  that 
is  the  only  book  which  has  attempted  to  put  any 
construction  upon  it.  Under  these  circumstances, 
I  think  myself  bound  to  pronounce  a 

Decree  for  the  plaintiffs. 
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DOBMAN 

and  others 

«• 

SBARf 

and  otheri. 


nth  r^frnuiry. 


The  KixG  V.  Lee  and  others. 


(Claiming  Goods  seized  under  an  Extent  against 
J    Thomas  Ogle.) 

An  extent  in  chief  had  issued  against  OWe,  a  a  factor  to 

n  .1.  tx  r  -^  whom  good! 

cotton  manufacturer  vcsiam^VLt  Preston  {Lanca-  have  been  lent 
shire)y  an  inmiediate  debtor  of  the  Crown,  under  who  has ac- 
Avhich  goods  belonging  to  him  in  the  hands  of  exchange,*** 
the  defendants,  who  were  his  sale-factors  in  Zo«-  b^wrprin"™ 
don,  and  at  that  time  unsold,  were  seized  by  the  amount**of 
sheriff  of  London.     The  goods  were  afterwards  a^K"ncir 
sold  for  3230/.  12.9.  9<l  ^1^^:: 

*  uey,  avaibible 

against  the 
Crown  Mliexc  the  goods  or  money  have  been  st-ited  b>  the  shcritf  under  an  extent  against 
the  |iriucipal  for  a  debt  due  to  the  Crown. 

The 
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IB19.  The   defendants  claimed  the  goods,  and  tra- 


TheKuid 
^  Leb 


versed  the  inquisition*    The  Attorney  General  re- 
plied ;  and  the  following  issues  were  joined  on 
and  otb«ri.    the  pleadings^  and  submitted  to  the  jury  on  the 
trial  of  the  cause. 

1st,  That  the  goods  and  chattels  therein  men- 
tioned were  consigned  and  sent  by  Ogk  to  the 
defendants,  for  sale,  the  proceeds  to  remain  in 
their  hands,  custody,  and  control,  for  the  secu- 
rity and  reimbursement  of  the  bills  of  exchange 
drawn  on  them  by  Ogle. 

2dly,  That  before  the  day  of  issuing  the  ex- 
tent. Ogle  was  indebted  to  them  in  5182/.  19^. 

Sdly,  That  they  did,  before  the  issuing  of  the 
extent,  accept  the  other  bills  of  exchange  in  the 
plea  mentioned,  amounting  to  2225/.  5s.  upon  the 
faith  and  credit  of  goods  and  merchandize  con- 
signed and  sent,  and  to  be  consigned  and  sent,  to 
them  by  Ogle. 

[The  4th  was  withdrawn  from  the  considera- 
tion of  the  Jury.] 

5thly,  That  the  defendants  did  pay  such  of  the 
last  mentioned  bills  of  exchange  as  became  due 
before  the  plea. 

6th]y,  That  the  said  sum  of  5182/.  19^.  was  not 
paid  to  them  by  Ogle  before  the  issuing  of  the 
extent. 

Lastly, 


lottan. 
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Lastly^  That  at  the  time  of  issuing  the  extent,       ^B^** 
Ogle  was  possessed  as  of  his  own  proper  goods    TteKmo 
and  chattels,  and  monies  of  and  in  the  said  goods       ^^ 
and  chattels,  and  of  the  value  of  3230/.  12^.  gd. 
in    the   inquisition    mentioned,    in  manner  and 
form  as  found  by  the  said  inquisition. 

The  cause  was  tried  at  the  Sittings  after  Hiiary 
Term,  181 9-,  before  the  then  Lord  Chief  Baron 
Macdonald. 

On  all  those  issues,  except  the  last,  the  Jury 
found  a  verdict  for  the  defendants,  and  on  the 
last  a  special  verdict  in  substance  as  follows. 

That  long  before,  and  at  the  time  of  issuing 
the  said  writ  of  diem  clausit  extremum  and  taking 
the  said  inquisition,  Ogle  was  a  manufacturer  &c. 
&c.,  and  the  defendants  were  factors  &c.  in 
partnership  (as  already  stated)  -~  that  Oglcy  from 
time  to  time,  and  at  divers  times,  before  &c.  (Sd 
October f  1 807)9  accoding  to  the  usual  course  of 
trade  and  dealing  between  manufacturers  ofgoodsy 
^c.  and  factors^  did  consign  and  send  to  and  for 
defendants,  as  such  factors^  divers  goods,  &c« 
and,  amongst  others,  the  said  goods  and  chattels 
in  the  said  inquisition  mentioned,  the  same  being ' 
manufactured  by  Ogle^  to  be  sold  by  them^  as 
such  factorSy  on  commission,  for  and  on  the  ac- 
count  of  him  the  said  Ogle;  and  for  the  proceeds 
thereof,  when  sold,  the  defendants  were  answer- 
able and  responsible  to  Ogle :  and  that  Ogle  did 
also,  from  time  to  time,  &c.  on,  &c.  before,  Ac. 

draw 
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1819.       draw  upon  the  said  defendants  divers  bills  of  ex- 
^^^^^^     change  in  their  plea  in  that  behalf  mentioned, 
^        payable  to  divers  persons,  to  be  accepted  and  paid 
andotun.    by  them  (defendants),  on  the  security,  for  their  re- 
imbursement, of  the  said  goods  &c.  so  consigned 
and  sent,  and  to  be  consigned  and  sent  to  them 
as  aforesaid,  and,  amongst  others,  the  goods  &c. 
in  the  inquisition  mentioned ;  the  proceeds,  when 
sold,  to  remain  in  the  hands,  power,  and  control 
of  the  said  defendants,  according  to   the    usual 
course  of  trade  and  dealings. 

That  before  the  said  3d  day  of  October,  dc- 
fendanfas,  as  such  factors,  had  sold  and  disposed 
of  divers  of  such  goods  &c.  so  consigned  &c.  and 
had  paid  and  accepted  divers  such  bills  of  ex- 
change so  by  Ogle  drawn  &c.  and, 

That  on  the  1st  day  of  October ^  and  before  and 
at  the  time  &c.  Ogle  had  been  and  was  indebted 
to  the  said  defendants  in  5182/.  1.9^.  in  their  plea 
mentioned,  on  the  balance  of  divers  such  goods 
&c.  so  consigned  &c.,  and  such  bills  so  drawn, 
accepted,  and  paid  as  aforesaid,  made  up  to  the 
Slst  day  of -^w^w^r,  1807. 

The  verdict  then  found,  that  between  the  said 
S\ St  of  jiugust  and  the  said  3d  of  October,  the 
defendants  did,  on  the  faith  and  credit  of  goods 
&c.  so  consigned  and  sent,  and  to  be  consigned 
and  sent  to  them  by  Ogle,  accept  the  said  several 
other  bills  of  exchange  in  their  said  plea  particu- 
larly mentioned  and  described,  drawn  by  Ogle  oi} 

them 
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them  amounting  in  the  whole  to  2225/.  5s.  and 
delivered  by  Ogle  to  the  payees,  whereby  they  be- 
came liable  &c. :  and  that  neither  of  the  said 
last  mentioned  bills  became  due  and  payable  un* 
til  after  the  said  3d  day  of  October^  and  after  the 
issuing  of  the  said  writ  of  extent :  And  that  the 
defendants  had  since  paid  the  said  last  mea<* 
tioned  several  bills  of  exchange  to  the  respec- 
tive holders,  as  and  when  the  same  became  due* 
That  the  proceeds  of  divers^  other  of  the  said 
goods  &c.  manufactured  and  sent  as  aforesaid  by 
Ogle  to  defendants,  as  such  factors, .  to  be  by 
them  sold  for  and  on  his  account  as  aforesaid, 
amounting  in  the  whole  to  the  sum  of  4132/. 
12j.  llrf.  did  not  become  due  and  payable  from 
the  respective  buyers  thereof,  and  were  not  re- 
ceived by  the  said  defendants,  until  on  and  after 
the  said  3d  day  of  October  ;  and  that  on  the  said 
3d  October,  and  at  the  time  of  issuing  the  said  ex- 
tent, there  remained  in  the  hands  of  the  defend- 
ants, unsold,  26,032  yards  of  cambric,  13,007 
yards  of  calico,  and  4007  cotton  handkerchiefs 
and  shawls,  being  the  said  goods  in  the  said  in- 
quisition mentioned,  and  part  and  parcel,  of  the 
said  goods  so  manufactured  &c.  and  sent  See- 
That  after  the  said  3d  of  October^  and  after  the 
issuing  of  the  said  writ  of  extent,  and  before  the 
taking  of  the  said  inquisition  within  mentioned, 
the  said  defendants  sold  and  disposed  of  the  said 
last  mentioned  goods  &c.  to  divers  persons,  at 
and  for  the  price  in  the  said  plea  and  inquisition 
within  mentioned,  of  3230/.  12^.  9d. 

And  the  jurors  found,  that  the  said  sum  of 
5182/.  19^.  so  due  and  owing  to  the  defendants 

upon 
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1819.       Upon  the  balance  of  the  aforesaid  account,  toge- 
^^^^^    ther  with  the  amount  of  *the  several  sums  of  mo-» 
^        ney  mentioned  in,  and  made  payable  by,  the  last- 
«adotben.    mentioned  bills  of  exchange,  exceeded  the  value 
of  the  goods  and  chattels  in  the  said  inquisition 
mentioned,  and  the  aforesaid  sum  of  3S30/.  12^. 
9d.  therein  also  mentioned,   and  the  proceeds  of 
all  other  the  goods  &c.  so  consigned   and  sent 
by  Ogle  to  the  defendants  to  be  sold  as  aforesaid, 
the  proceeds  whereof  had   not    been   duly  ac- 
counted for  and  paid  by  them,  to  or  for  the  use  of 
the  said  Ogle,  before  or  on  the  day  of  making  up 
and  balancing  the  account  aforesaid. 

But  whether  &c.  the  said  Thomas  Ogle  was,  on 
the  said  3d  day  of  October,  and  at  the  time  &c. 
possessed  as  of  his  own  proper  goods,  and  chattels, 
md  monies,  of  and  in  the  said  goods  and  chat- 
tels, and  of  the  value  of  3^230/.  12*.  9d.  in  the 
said  inquisition  mentioned,  in  manner  and  form  as 
was  found  in  and  by  the  said  inquisition,  or  eidier 
of  them,  or  not,  the  jury  are  ignorant  &c. — sub- 
mitting it  to  the  Court  in  the  usual  way. 

'  ll'^ulton,  for  the  Crown,  stated,  that  the  ques- 
tion now  presented  for  the  consideration  of  the 
Court  would  be,  whether,  under  the  circumstances 
of  this  case,  a  factor's  lien  on  the  goods  of  his 
principal  was  available  against  the  Crown,  suing 
that  principal  by  prerogative  process  as  its  imme- 
diate debtor — a  question  (he  observed)  of  first 
impression,  and  of  great  importance,  as  the  deci- 
sion would  establish  an  authority  on  a  point  which 
did  not  appear  to  be  settled  by  any  determination 
to  be  found  in  the  books.  —  lie  contended,  that  the 

defendants 
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ckfendaints  had  at  best  nothing  more  than  an  equit*-       i8i9. 
able  lien  on  the  goods,  ev6n  as  against  Ogle  —a  lien 


TbeKw* 


which,  he  submitted,  could  not  bind  the  rights  of  ^«. 
tbe  Crown  in  matters  of  mere  personal  goods  and 
chattels.  Although  the  goods  of  the  Crown  debtor 
were  in  the  hands  of  the  defendants,  they  were  still, 
to  all  intents  and  purposes,  substantially  the  pro- 
perty of  the  debtor,  and  therefore  liable,  even  whil^ 
in  their  hands,  to  be  seized  for  the  Crown's  debt* 
To  defeat  the  right  of  the  Crown,  it  has  been  held 
that  there  must  be  an  actual  divesting  of  the  pro- 
perty of  its  debtor,  not  an  inchoate  and  incipient, 
but  a  complete  and  perfect  charge  of  property. 
He  cited  the  case  of  The  King  v.  Cotton  (a),  as 
establishing  fully  that  proposition  against  any 
objection  of  hardship — and  Stringfellow's  case(&). 
To  shew  that  the  King  s  debts  have,  from  the 
earliest  periods,  been  distinguished  in  law  from 
those  of  the  subject,  he  cited  Bro.  Abr.  tit.  Exe^ 
cutiony  pi.  107.  referring  to -.the  Year  Book 
23  Hen.  IV.  pi.  10.,  Monk's  case  (c),  and  the  se- 
veral cases  on  the  Bankrupt  Laws  (brought  to- 
gether in  Cooke's  Bankrupt  Laws  (rf),)  deciding 
that  the  Crown  is  not  bound  by  the  bankruptcy 
of  its  debtor,  and  Regina  v.  Arnold  (e).  And  he 
submitted,  that  by  analogy  with  the  grounds  of 
those  cases,  and  on  the  principle  by  which  they 
were  decided,  the  Crown  was  in  the  present  in- 
stance entitled  to  judgment. 

Knotclys^  Com.  Serj.  for  the  defendants,  (having 

(a)  Parker,  112.  (rf)  7th  edit,  p.  368. 

(A)  Dyer,  «7-  (e)  7  Viner,  104. 

(c)  Vcntr.  221. 

C  C  2  cited 


Lib 


976  CA$£S   IN    THE    SXCHEQUKR, 

1819.       cited  the  case  of  Drinkwater  v.  Goodwin  (a),  on 
,!^^^      the  point  of  the  factor's  general  lien  on  the  goods 
V.         of  his  principal,  as  between  subject  and  subject)i 
and  otiicrt.    contended,  that  the  case  of  The  King  v.  Cotton^ 
as  far  as  it  could    be   applied    to   the  present 
case,  was  clearly  in  favor  of  the  claimants'  right 
of  lien, against   the  Crown,   where    goods  had 
been  actually  pawned  or  pledged ;  for  it  is  there 
said,  by  the  Lord  Chief  Baron,  that  if  that  had 
been  the  situation  of  the  disputed  goods  in  that 
case,  they  could  not  have  been  seized  under  the 
extent,  whereas,  in  the  instance  of  goods  taken 
under  a  distress,  or  being  otherwise  in  the  cus- 
tody of  the  law,  the  distinction  is,  that  the  ac- 
tual right  of  the  parties  is  not  then  determined; 
and  the  property  is  not  absolutely  transferred. — 
Adverting  particularly  to  the  language  of  the  in- 
quisition,   the  facts  of  the   special  verdict,  and 
the  dates  of   the  different  transactions,    he  in- 
sisted generally,  that  the.  goods  in  question  were 
not,  at  the  time  of  the  extent,  in  possession  of 
Ogle,  but  in  the  possession  of  the  defendants,  and 
that  the  acceptance  and  payment   by  them  of 
Ogle^s  bills  was  a  good  consideration  for  the  lien 
which  they  claimed — and  th^tOgle  could  not  have 
compelled  the  purchasers  of  the  goods  to  pay  him 
the  price  of   them ;    for  which  he   again    cited 
Drinkwater  and  another,  Assignees  &c.  v.  Good- 
win (&),  stating  the  principle  of  that  decision,  as 
disclosed  by  Lord  Mansfield  in  giving  judgment 
in  that  case,  and  applying  them  to  the  present. 
He  cited  also  Coates  v.  Lewes  (c),  to  shew  that  per- 

(a)  CoWp.  251.  (c)  1  Cunpb.  444. 

(6)  Ibid. 

sons 
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sons  purchasing  these  goods  from  the  defendants       isid, 
would  have  be^n  discharged  by  payment  to  them.    ^^^^  j.^^^; 
He  then  contended,   that  in  whatever  situation,       ^ 
with  respect  to  the  ownership  of  these  goods,  Ogle    «*  <»*^"* 
himself  Was,  at  the  time  of  the  extent,  in  the 
same  and  not  better  was  the  Crown,  whose  debtor^' 
Ogle  was,  and  that  the  Crown,  no  more  than  any 
other  third  person,  could  not  vary  the  then  existitig 
rights  of  the  parties  as  fixed  by  their  own  agree- 
ment, and  the  usage  of  trade,  both  of  which  gave 
the  defendants  the  absolute  possession  of  these 
goods,  as  factors,  .for  the  purpose  of  sale,  with 
the  usual  lien,  and  all  the  rights  which  would  at- 
tach to  that  possession  under  such  circumstances, 
the  factors  being  in   advance   beyond  the    full 
value  of  the  goods,  and  Ogk  being  at  no  one 
time  a  creditor  as  against  them  :  and  therefore 
he  submitted  that  judgment  ought  to  be  given 
for  the  claimants. 

IValtariy  in  reply,  urged  the  paramount  right  of 
the  Crown',  where  it  interfered  with  the  equitable 
claim  of  the  subject,  and  the  property  seized 
were,  as  here,  still  in  specie,  and  must,  from  the 
very  nature  of  lien,  be  the  property  of  Ogle^  the 
person  in  regard  to  whom  the  lien  of  a  third  person 
was  now  set  up  agaipst  the  Crown  suing  by  prero- 
gative process.  He  cited  Sir  Christopher  Hatton\ 
case  (a),  as  confirming  the  doctrine  in  The  King 
v.  Cotton^  of  the  right  of  the  Crown  to  seize  the 
property  of  its  debtor,  when  the  subject  could  not 
do  so,  relying  on  the  facts  of  the  case,  and  the 
authorities  already  cited. 

Cur.  adv.  vulL 

(a)  2  Roil.  Rep,  204.     Godb.  289. 

The 
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1819,  The  Lord  Chief  Baron  now  delivered  the  judg- 

^^^^     ment  of  the  Court. 

'v. 
Lbb 

andotben.  The  only  question  in  this  case  is,  whether  the 
defendants,  as  factors,  have  a  right  to  retain  the 
goods  consigned  to  them,  as  such,  against  the  claim 
of  the  Crown.  None  of  the  authorities  which  have 
been  cited  are  applicable  to  this  particular  point ; 
and  therefore  we  must  consider  the  question 
purely  on  principle.  The  cases  cited  on  the  part 
of  the  Crown  only  prove,  that  where  there  is  an 
execution  of  a  subject  and  an  execution  of  the 
King  sued  out  at  the  same  time,  the  execution  of 
the  King  shall  have  precedence.  It  is,  on  the 
other  hand,  stated,  by  Lord  Chief  Baron  Parker^ 
in  Rej;  v.  Cotton^  in  Parker's  Rep.  118.  to  have 
been  agreed,  that,  in  the  case  of  goods  pawned 
or  pledged,  before  the  tesie  of  the  extent,  they 
could  not  have  been  legally  seized.  Now,  by  the 
common  law,  a  factor  has  the  same  right  to 
hold  goods  as  a  security  for  money  advanced  on 
them,  -and  in  the  same  manner  as  a  pledge.  The 
4  €^  ^  ^t^  Crown's  debtor  himself  could  not  have  compelled 
^  ^  /  the  factors  to  ^ive  up  the  goods  to  him,  without 

first  paying  them  what  was  due.  Therefore  we 
think,  that  the  Crown  could  not  compel  the  fac- 
tors to  give  up  their  lien,  without  paying  them 
what  money  they  had  advanced  on  the  faith  of 
the  consignment  to  their  principal ;  consequently 
judgment  must  be  given  for  the  defendants. 

Per  Curiam. 

Judgment  for  the  defendants. 
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Elizabeth  Baker  and  T.  Baker  (an  Infant  by    Wednesday, 
said  Elizabeth  Baker  his  Mother  and  next      w-v^i^ 


Friend)  v.  Booker  and  Others. 

Demurren 

The  plaintiffs  prayed,  by  this  bill,  a  discovery  General  de- 
of  the  defendants'  title  to  certain  copyhold  pre-  wii  by  widow 
mises,  which  the  infant  claimed  against  them,  as  tomary^heir  of 
customary  heir  of  his  father,  whom  they  charged  for<fiscove^' 
to  have  been  rightfully  entitled  to  the  property  flndanuinpos- 
at  the  time  of  his  death  — that  all  title  deeds  &c.  eSor'dS 
in  their  possession  might  be  deHvered  up  to  the  ^as^fbr  ulc 
complainants  —  and  for  an  account  of  the  rents  of^^^^uJi. 
and  profits.  ,^    ^ 

^  If  a  demur- 

rer be  not  filed 
in  saffident 

The  bill  charged,  that  Thomas  Baker,  an  an-  time,  the  laches 

^      '  cannot  be 

cestor  of  the  infant,  having  died  seised  and  in-  taken  advan- 

1111  tage  of  after 

testate  m  the  year  1733,   the  land  descended  to  it  has  been  get 

^  ,.        „    ,  ,  .  _  down  for  arg«- 

Cornelius  Baker^  his  youngest  son  and  customary  ment. 
heir — that  Cornelius  Baker ^   in  1792,   sold   to     it  should  in 
Josiah  Baughan,  an  estate  therein,  for  the  life  of  moved  to  be 
Cornelius  Baker  ^  that  he  died  in  1804  intestate  6^^""^  ^"^ 
as  to  his  copyhold  estates,  when  his   customary 
heir  became  entitled  to  an  estate  of  inheritance 
therein,  but  that  he,  being  poor  and  deranged,  M^as 
excluded  from  it  by  the  defendants,  who  had  en- 
tered into  possession  on  the  decease  of  Corndius 
Baker,  notwithstanding  repeated  applications  for 
restitution — that  he  {Cornelius)  dying  intestate  in 
VOL.  VI.  D  D  1816, 
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1819.       1816,  the  complainant  Bakery  his  customary  heir^ 
j^^^^^      became  entitled  to  the  lands,  subject  to  the  ftce- 
„  ^'         bench  of  the  complainant  Elizabeth  Baket,  and 
Mxdotben.    that  they  had  applied  to  the  defendants  for  the 
title  deeds,  and  for  possession,  and  an  account 
of  the  mesne  rents  and  profits  —  and  that  the  de- 
fendants having  so  entered  into  possession,'^  atad 
one  of  them  (Samuel  Turpin  Baughan)  havings 
in  character  of  executor  of  Cornelius  Bakery  ofeJ 
tained  the  title  deeds  &c.    relating  to  the  9xA 
copyhold  estates,  kept  the  complainants  out  of 
possession,  on  a  pretence  suggested  of  the  assign* 
ment  of  some  old  term,  created  prior  to  the  com- 
mencement of  the  complainant's  title. 

The  defendant  Booker  demurred  generally,  for 
that  the  complamants  had  not  made  out  such  a 
case  as  entitled  them  to  a  discovery. 

Combe^  for  the  demurrer. 

Fisher^  for  the  bill,  insisted,  that  this  being 
the  case  of  an  infant  heir,  he  was  under  the  pe- 
culiar protection  of  the  Court,  and  might  have  a 
decree  upon  any  of  the  matters  arising  on  the 
st^te  of  his  case,  although  not  particularly  men- 
tioned, and  insisted  upon,  and  prBycd, ---^Stapilion 
V.  StapUton,(a)y — that  all  pei-sons  entering  upon 
an  infant,  and  holding  possession^  would  b^^in 
Equity. considered,  as  guardiap,  compellable .t^ 
accouot  to  the  infant^  sMiu^lnthat.  supbT^gcoiifJ; 

>'/    •^..:T  «.       (^)  1  Aik.  6.  ,^^    ^^^   f    j^ 

J    z   J  would 
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would  be  extended  beyond  the  period  of  the 
determination  of  the  infancy,— -Miw^an  y.  Mor- 
gan (b)^'^Dormer  v.  Forttscue  (c),  and  he  ob- 
served, that  the  demurrer  admitted  necessarily 
the  charges  in  the  bill. 

GritAHAHy  Baron.  -—  Notwithstanding  this  is 
the  case  of  an  infant  and  a  widow  claiming  free- 
bench,  I  cannot  see  any  grounds,  on  this  s^te- 
ment,  for  the  interference  of  a  Court  of  Equity. 
Had  there  been  an  allegation,  that  there  were 
any  outstanding  termsy  there  might  hare  been 
some  foundation  for  a  discovery.  Lord  Hard- 
wickCj  in  the  case  of  Stapilton  v.  Stapilton^  did 
not  mean  to  say  generally,  that  an  infant  might, 
on  any  occasion,  come  into  a  Court  of  Equity, 
against  any  person  having  an  adverse  title. 

Wood,  Baron,  of  the  same  opinion.  — ^  A  de- 
murrer only  admits  matters  positively  alleged  in 
the  bill,  not  every  fanciful  pretence  suggested. 

Garrow,  Baron^  concurred. 

Per  Curiam. 

Demurrer  allotved^ 


58l 


1810. 


Bakkr 

Booker 
atfd  Otben; 


A  preliminary  objectidn,  in  point  of  practice^ 
was  taken  to  the  right  of  the  defendant  to 
avail  himself  of  proceeding  by  demurrer;  on  the 


(&)  1  Atk.  488.  (c)  3  Ibid.  180. 

D  D  S  ground 
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^819.      ground  of  laehts,  in  not  having  filed  it  in  due 

"J^^     time.    The  bill  had  been  filed  on  the  last  day 

^^.         o€  Trinity  Term,  and  the  subpoena  was  made  re- 

and  Others,    tumable  on  the  first  day  of  Michaelmas^  and  the 

defendant's  appearance  was  entered  on  the  same 

day  when  the  bill  was  delivered  to  his  clerk  in 

Court.    The  defendant  filed  his  demurrer  on  the 

7th  of  January. 

4 

Fisher  therefore  contended,  that  by  the  course 
of  the  Court,  the  defendant  was  bound  to  file  his 
demurrer  within  eight  days  from  the  delivery  of 
the  bill,  and  that  as  he  had  not  done  so,  he  was 
therefore  precluded,  unless  by  special  leave  of  the 
Court,  which  had  not  been  obtained,  citing  Fwvl 
Practice^  p.  917,-*^but 

The  Court  held,  that  the  demurrer  having  been 
set  down  for  argument,  the  objection  could  not 
tiow  be  taken ;  and  that  if  there  were  any  such 
practice,  a  motion  should  have  been  ma^  for 
,  taking  the  demurrer  off  the  file,  on  the  ground 
of  the  irregularity  aiid  laches. 


The 
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The  Attorney  General  v.  Delano.  ^otk  fefrmary. 


A  VERDICT  Imd  been  found  for  the  Crown,    ^I^I^ISf^ 
upon  the  trial  of  this  information,  on  the  sixth  ^^^^^ 
count,   for  a  penalty  of  200/.,   founded   on  the  J|^{*^j^JJ 
1 1th  &  12th  fFilt.  III.  c.  10.  s.  2.*  charging,  that  »w.ni.c.io. 
"  there  had  been  found,  in  the  custody  of  the  there  ived,  % 
defendant/'  certain  silks  imported  from  the  East  icntinfinport 
.Indies.  ««  «•  rf«co- 

viredf  end  held 
not  to  be  con* 

On  the  trial  of  the  information  before  Mr.  Baron  ing  by  officen] 
GarroWt   at   the   last  Sittings,  it  was  given  in  son^  aeekung* 
evidence  (as  now  reported  by  his  Lordship),  that  the  pwp^ 

fhf^  ®^  seizure,  or 
tnc  ^ith  inient  to 
ipBtitnte  pro- 
ceedings for 

^  That  section  enacts,  that  certain  silks  of  foreign  manafac-  of^p!^?i^ 
tfire,  which  shall  be  imported  into  this  kingdom,  shall  be  pnt  or  other  hostile 
into  such  warehouses  as  shall  be  approved  by  the  Commift^  motive, 
•ioners  of  the  Customs,  **  so  as  none  of  them  shall  h^  taken     A  charge 
*•  and  carried  out  thence,  upon  any  account  whatsoever,  other  b^-*''^ff'^*j 
"  than  in  order  for  exportation,  and  not  until  suflBcient  security  «  in  the 


'  be  first  given  "  to  the  king,  that  the  same  shall  be  exported,  ^  ^  of  the 

and  not  relanded — ^and  that  all  such  goods  **  which  shall  At  jn  anlnfonna- 

'*  FOUND  til  any  Aoicie,  ^tap,   or  warehouse^   cr  other  place  ^^^  by  the  At- 

"  whatsoever,'*  (other  than  in  such  warehouses  as  shall  be  ap-  onTEt?tatuS 

proved.  Sec.)  ^*  shall  be  forfeited,  and  suhfect  and  liable  to  be  held  to  be  lup- 

•^  searched  for  and  mxed,"  (in  like  manner  as  by  14  Car.  It  ^^^^i^ 

G.  11.)  and  that  all  such  goods  so  forfeited,  &c.  shall  be  sold  having  been 

at  the  next  custom-house  for  exportation.  *^  ""  J""  P*"" 

*^  session  know- 

higly  and  ille- 
Th^  si^e  section  ako  provides,  that  ''  over  and  above  the  f??!^'??^^.** 
**  loss(f  the  said  goodf,  the  person  or  persons,  in  whose  custody,  ^  |^  propei^ 
"  hnowing  thereof,  the  same  shall  be  found  or  seized,  or  that  at  any  time, 
"  shall  sell  or  dispose  thereof,  l^c.  shall  forfeU  and  lose  the  sum  JjjJ^^SiicS 
"  of  900/.  Sfc." 
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the  defendant,  who  was  a  merchant  of  Liverpool^ 
had  legally  warehoused  the  goods,  which  were  the 
subject-matter  of  the  information  (bandanpas),  in 
the  custom-house  at  Liverpool^  and  was  in  the 
habit  of  taking  them  away,  at  various  time^, 
ostensibly  for  the  purpose  of  exportation.  It 
was  also  proved  to  be  the  practice  with  the 
revenue  officers,  upon  ppcasions  of  so  taking  such 
goods  out  of  the  custom-house  for  exportation, 
to  see  them  put  into  a  cart  for  the  purpose  of 
being  conveyed  to  the  vessel  which  is  intendeji 
to  receive  them ;  the  loaded  cart  is  accompanied 
the  whole  way  by  a  person  whose  duty  it  is  to 
see  that  the  goods  are  actually  put  on  board, 
and  he  is  termed  "  a  watchman,"  On  the  present 
occasion,  the  defendant,  during  the  progress  of 
the  cart,  contrived  to  inveigle  the  watchman  into 
a  public-house,  and  in  the  meanwhile,  he  or  his 
servants  removed  the  bales  of  goods  out  of  the 
cart,  substituting  other  packages,  similar  in  ap- 
pearance, but  which  in  fact  were  filled  with  rub- 
bish. .The  goods  so  removed  were  proved  to  b^ 
afterwards  carried  to  a  warehouse  belonging  to 
one  Duncan,  a  ship  chandler  at  Liverpool^  and 
after  having  been  left  there  for  a  short  time,  were 
then  carried  away  by  the  defendant,  ^d  they 
were  offered  for  sale  to  some  of  the  witnesses, 
who  werf  called  to  prove  their  having  been  seen  by 
them  in  the  defendant's  custody.  Other  witnesses, 
servants  of  Duncan^  proved  that  the  goods  had 
been  brought  to  the  private  W£^rehouse  by  the 
defendant's  servants.  Penalties  had  been  reco- 
vered against  the  defendant,  under  other  informa- 

tipnSi 
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9)io«^Sy,  fqr  having  illegally  in  his  custody  goods 
^fff,  ^e/same  sort,  and  which  had  been  previously 
45^ized  by  the  revenue  ofiicers ;  but  the  goods,  for 
the  custody  of  which  the  defendant  was  now 
proceeded  against,  had  not  been  seized  or  searched 
for  by  the  officers  :  and  the  only  knowledge  ob- 
tained  of  the  illegal  possession  was  founded  on 
th$  evidence  now  reported. 
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On  these  facts,  it  was  objected,  at  the  trial, 
that  inasmuch  as  the  goods,  to  which  the  tes- 
timony of  the  witnesses  applied,  had  not  been 
at  any  time  seized  or  searched  for  under  the  pro- 
vision of  the  act,  and  were,  at  the  utmost,  only 

.  proved  to  have  been  seen  in  the  defendant's  pos- 
session by  persons  who  were  not  officers,  and  haci 
not  in  any  way  acted  upon  that  discover}^  nor 
h&d  had  any  intention  to  do.  so,  nor  had  made 
amy  search  for  the  purpose  of  grounding  any  lios- 
tile  proceeding  on  the  finding  of  the  goods,  they 
could'  not  be  legally  considered  as  haying  been 

,/cund  in  the  defendant's  custody,  within  the 
literal   and .  obvious  and   only  meaning,    oc  the 

-spirit  of  the  statute,  which  they  contended 
could  not  ap^ly  to  goods  having  been  seen   in 

.  the  eu&tody  of  a  party  by  any  person,  and  that 
perkaps. casually,  at  any  distance  of  time  before 

. jthemakiiig of  the  charge. 


The  ewewMf  however  left  to  tlie  Jury  by  the 
Hearned  Judge,'  on  the  facts  in  evidebpe,  and  they 
found  ^vecdict. for  tlie  Crown;  his  Lordship 
)iaviii^r(eafrvedd#]thi$,dj9fend.ant. liberty  to  move 
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the  Court  on   the  p6int  of  law  raised  by  tbc 
objection. 

Denmariy  this  Term,  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside, 
and  entered  for  the  defendant,  against  which 


The  Attorney  General^  Daunc^^  Clarke^  and 
JValtorij  now  shewed  cause. — ^They  urged  in  sub- 
stance, that  the  positive  proof  of  the  ill^egal  cus- 
tody by  the  witnesses,  who  had  sworn  that  they 
had  seen  the  goods  in  the  defendant's  possession, 
under  the  circumstances  in  evidence  in  this  case, 
was  sufficient  to  support  the  charge  of  finding 
within  the  terms  of  this  information  and  of  the 
statute :  and  that  jt  was  not  necessary  for  that 
purpose,  that  the  witnessing  such  possession 
should  be  in  consequence  of  a  search,  with  the 
object  of  making  a  seizure,  or  of  foundings  any 
hostile  proceeding,  or  that  the  goods  must  be 
found  by  an  officer,  or  must  have  been  previously 
seized,  the  act  having  made  the  finding  and  the 
seizure  distinct  things,  giving  a  penalty  on  the 
finding,  without  any  reference  ta  a  seizure,  which 
applied  only  to  the  forfeiture^  and  without  refer- 
ence to  any  particular  circumstances,  under  which, 
or  time  when  the  goods  should  be  discovered  to 
be  in  the  possession  of  the  party,  the  statute 
making  the  fact  of  custody  at  any  time  out  of 
the  proper  places  appointed  by  law  for  the 
keeping  of  them,  illegal,  and  subject  to  the 
penalty. 

That 
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That  exposition  of  the  act  they  illustratpd  by 
allusion  to  other  statutes,  wherein  the  word 
"  found  "  had  occurred,  and  had  been  acted  upon. 
Thus  the  27th  Geo.  HI.  c.  32.  s.  5.  enacts,  That 
certain  vessels,  if  found  out  of  prescribed  limits, 
may  be  seized,  must  be  taken  to  mean  being  seen 
out  of  the  appointed  limits,  and  tliey  submitted 
that  that  offence  might  be  proved  by  persons 
who  had  seen  her  in  that  situation,  and  that  her 
getting  within  the  proper  limits  again  before  she 
were  seized  would  not  destroy  the  offence,  or 
avoid  the  forfeiture.  So  also  under  the  6th 
Geo^  III.  c.  19*  imposing  a  penalty  on  persons,  in 
whose  custody  or  possession  foreign  kid  gloves 
shall  be  found,  the  offence  may  be  completely 
proved  by  evidence  of  their  having  been  seen  in 
the  custody  of  the  party;  and  the  common  course 
of  proving  that  is  by  the  testimony  of  persons 
to  whom  the  goods  have  been  offered  for  sale. 
On  the  other  hand,  a  finding  in  possession,  and 
seizure,  were  by  some  statutes  expressly  made 
necessary  to  subject  the  offender  to  the  penalty,  as 
the  6th  Geo.  III.  c.  S8.  s.  3.  where  it  is  enacted, 
diat  the  various  tradesmen  in  whose  custody,  &c. 
the  prohibited  goods  "  shall  be  found  and  seized," 
shall  forfeit  the  penalty.  In  the  present  act,  the 
words  are  **  found  or  seized." 
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They  finally  submitted,   that  if    the  meaning 
of  the  act  were  to  be  confined  to  the  constructioti 
now  attempted  to  be  put  on  it  by  the  defendant, 
it  would  be  in  most  cases  rendered  easily  avoid- 
able. 
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1810.  able,  as  where  the  goods  should  be  traasfei^red  or 

^■^H^  destroyed  after  the  time  of  the  discovery  ^rf  the 

^rTORHrr  illegal  possession  by  an  informer,  and  before  the 

•.  seizure  could  be  effected  by  the  officers* 


BUAHO. 


On  the  whole,  they  contended,  that  the  true 
construction  of  the  statute  was,  that  the  mere 
illegal  possession  of  the  goods  should  of  itself  be 
sufficient  to  subject  the  party  to  a  penalty,  but 
that  if  on  being  found,  the  goods  should  be  also 
seized,  they  should  be  forfeited-- so  that  there 
might  be.  a  finding  in  possession  without  seizure, 
which  alone  would  be  penal  on,  the  possessor,  but 
that  if  they  should  be  seized,  the  additional  pe- 
nalty of  forfeiture  of  the  goods  was  superadded 
with  the  object  of  encouraging  a  seizure,  where 
such  goods  might  be  known  to  be  in  the  illegal 
possession  of  such  offenders, 

Denman  and  Parkcj  in  support  of  tlie  rule, 
contended,  that  by  the  word  founds  as  used  in 
this  highly  penal  act  of  Parliament,  the  Ij^i- 
lature  obviously  meant  either  a  finding  by  an 
officer  in  the  course  of  his  duty,  or  at  least  a 
finding  by  some  person  making  search  with .  in^ 
'  teat  to  proceed  against  the  possessor  of  the  pro*' 
hibited  article  for  that  offence,  or  who.  should, 
on  discovering  the  possession^  actually  proceed 
on  it;  Of  it  might  mean  a  finding,  .whece,  in 
consequence  of  resistance^  or  some  oth^  cause, 
the  persoti  finding  might,  not  be  able,  at  the 
time,  to  effect  a  seizure.  And  they  insisted,  that 
the  act  could  not  be  extended,  by  construction 

beyond 
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beyond  the  meaning  of  the  Legislature  to  apply 
to  tfhe  case  of  goods  having  been  merely  seen 
in  the  possession  of  a  party  by  any  indifferent 
person,  who  neither  acts  on  what  he  sees,  by 
taking  any  hostile  step  in  consequence,  nor  has 
gone  to  the  party  for  the  purpose  of  making 
the  search,  with  a  view  to  institute  some  pror 
ceeding  thereon. 
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They  urged  strongly,  that  to  constitute  a  find- 
ing within  the  statute,  by  a  mere  stranger,  it 
would  be  necessary,  when  such  a  person  should 
see  the  goods  in  possession  of  a  party,  either  that 
he  should  immediately  cause  proceedings  to  be 
instituted,  or  should  approach  or  come  upon  the 
party  offending,  charging  him  with  the  offence, 
but  that  where  he  passes  on  without  noticing 
what  he  sees,  he  cannot  be  said  to  have  found 
the  goods  in  the  possession  of  the  party.  If  a 
mere  seeing  in  possession  were  sufficient  to  con- 
vict in  the  penalty,  an  innocent  person  might  be 
convicted;  for  there  might  be  a  possession  out 
of  the  prescribed  places  by  a  person  not  the 
owner,  as  a  sale-factor;  and  that  the  act  meant 
a  possession  by  the  owner  was  clear,  from  the 
Words  '*  over  and  above  the  loss  of  such  goods." 
On  the  other  hand,  a  finding,  according  to  the 
defendant's  construction  of  the  word,  would  in- 
clude every  thing  necessary  to  make  the  offence 
complete ;  for  the  idea  of  search  implies  conceaU 
ment,  ownership,  and  guilty  knowledge,  unitedv 
which  would  be  sufficient  to  authorise  the  instil 
tution  of  proceedings  against  the  party,  while 

naked 
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naked  possession  would  npt :  nor  could  the  pi^ 
perty  be  proved,  without  some  ulterior  step  being 
taken  by  the  party  discovering  the  goods  in  the 
custody  of  the  party,  as  that  was  not  in  itself 
even  such  primd  facie  evidence  of  ownership,  as 
should  be  permitted  to  subject  a  possessor  to  an 
information;  whereas,  if  sea,rch  were  made,  the 
goods  might  be  found  and  seized,  and  the  owner 
ascertained;  or  if  they  should  not  be  forthcoming, 
the  party  would  be  bound  to  disclose  what  bad 
become  of  them,  at  his  own  peril. 


On  the  grammatical  meaning  of  the  word 
^^  foundf^'  they  submitted,  that  it  bore  the  same 
sense-  as  inventum ;  and  if  so,  tliere  must  be,  on 
the  part  of  the  finder,  a  coming  upon  the  party, 
or  the  goods  in  his  possession,  with  a  hostile 
intent,  whether  originally  by  accident  or  design, 
in  the  case  of  a  stranger  at  least,  although  in  the 
instance  of  a  revenue  officer,  a  mere  witnessing  a 
possession  might  be  a  finding,  because  it  being  his 
duty  to  act  hostilely  upon  it,  his  witnessing  such 
possession  may  be  taken  to  be  in  consequence 
of  his  being  always  on  the  search  for  such 
things;  and  that  it  would  be  necessarily  followed 
up  by  taking  measures  for  their  sei;eure,  and  the 
punishment  of  the  possessor. 

Illustrating  their  construction  of  the  word,  as 
used  in  this  statute,  also,  by  its  use  and  applica- 
tion in  other  statutes  and  in  other  cases,  they  put 
the  following  tests.  By  the  late  act,  for  the 
more   effectual   prevention  and   punishment  of 

poaching 
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poaching^  it  is  made  felony  to  be  found  in 
an  iiiclosure  hetwesa  ceTtain  hours,  mxd  the 
punishment  is  transportation.  ^  To  convict  un- 
der that  act,  they  insisted  it  wouid  he  n^oes*- 
sary,  tlmt  tlie  person  who  shdUld  find  diem 
there^  must  actually  come  upon  tbein^  whilst  on 
the  spot,  and  that  it  would  not  be  evidence  ^f 
the  accused  having  been  found  there,  to  provje 
that  some  one  -had  seem  him  there ;  putting  it, 
that  otherwise  an  accomplice,  who  should  have 
gone  out  with  hun,  and  have  been  in  his  com- 
pany at  the  time,  might  certainly  swear  to  his 
having  been  there,  an^  to  the  witness's  having 
seen  him  there,  yet  he  cbuld  not  be  said  to  have 
found  him  there  —  ndtiier  would  it  be  proof  of 
game  being  found  in  the  possession  of  an  un- 
qualified person,  that  he  had  been  seen  by  a 
witness  on  some  past  day  widi  game  in  his 
hands.  Nor  (they  submitted)  if  a  sheriiBf  should 
return  fum  est  invM<ia,  would  diat  return  be 
falsified  by  evidence  of  the' officer  having  seen 
the  defendant  at  a  window  or  elsewhere,  when 
he  could  not  approach  hiin  to  make  a  captioai? 
Unless  therefore  there  were  no  distinction  in 
sense  between  the  tei^ms  "  finding  goods  in  the 
•custody  of  an  individual/'  and  ^'  seeing  them  car 
siially  in  his  possession,"  they  contended  that  this 
verdict  could  not  be  sustained. 


im9. 


They  urged  that  the  Legislature  had  itself  on 
several  occasions  taken  the  very  distinction  in  its 
enactments  which  had  been  made  the  ground  of 


♦  67  Geo.  III.  c.  90. 
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1SW.  the  present  objcctbn.  Thus^  in  the  9  &  10^.  lit 
""^^^  c.  41.  s.  2.  it  k  enacted,  That  where  naval  rtofw 
^jj»«YJ  ^^^^  ^  found  in  the  possession  or  keeping  of 
certain  persons,  it  shall  be  penal:  after«rardB, 
by  the  39  &  40  Geo.  III.  c.  89-  s.  1.  it  is  enacted^ 
(reciting  that  offences  against  the  former  statute 
had  increased),  that  for  the  prevention,  &c.  any 
person  who  shall  knowingly  receive  or  have  inhk 
possession^  &c.  any  stores  of  war,  shall  be  liable 
to  penalties,  thus  recognizing  the  distinctioii 
between  such  things  being  found  in  tlie  custody 
or  possession  of  an  offender,  and  his  receiving 
and  having  them  in  his  possession -^thvit  in  the 
45  Geo.  III.  c.  ISI.  s.  1.  the  same  distinction  is 
also  made;  for  there  the  language  of  the  enact- 
ment is,  if  certain  vessels  shall  be  found  in  cer- 
tain places,  or  shall  be  discovered  to  have  been 
ihere^  under  certain  circumstances:  so  also  tvea 
in  the  6th  Geo.  III.  c.  28.  ss.  2.  &  3.  which  bad 
been  said  to  support  the  Crown's  construction  of 
the  word  "  found;**  if  that  statute,  having  made 
prohibited  goods,  which  should  be  offered  for  sale, 
liable  to  be  forfeited  and  seized,  and  the  fact 
penal,  the  Legislature  had  considered  tlie'  mere 
seeing  in  possession  to  be  synonimous  with  a 
fnding  in  possession,  they  would  not  have  super- 
added, as  they  have  done,  3.  distinct  clause,  making 
it  penal  in  persons  in  whose  possession  the  same 
should  be  found  and  seized,  and  subjecting  the 
goods  to  forfeiture,  unless  there  were  iome  dis- 
tinction between  a  being  seen  in  possession,  and  a 
heixigfi>und  in  possession  ;-^aiid  that  rii  no  tepse 
therefore  could  the  words  shali  be  found  be  con* 

strued 
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strued  to  mean  shall  have  been  seen  in  the  posses- 
sion, or  (in  the  words  of  the  statutes,  Sfh  Anne, 
C.71.  s,  17.  and  5th  Geo.  I.  c.  11.)  shall  have 
coine  to  the  hands  or  possession  of  a  defendant. 

They  observed^  that  the  statute  eontemplated 
two  distinct  penal  consequences,  intended .  to  ait^ 
tadi  in  two  distinct  stages  of  tl^  detection  and 
punishment  of  the  same  offence  -—the  illegal  pos*^ 
session  authorisiug  the  search  and  seizure,  and 
subjctctiflg  to  forfeiture,  and  the  finding  on  search, 
wlieiher  seized  or  not,  fixing  the  possessor  with 
a  penalty,  and  that  over  and  above  the  forfeiture 
of  the  goods,  manifestly  intending  that  a  ieard) 
at  least)  if  not  a  seizure,  should  first  be  made. 
Were  it  otherwise,  or  were  the  mere  proof  of 
illegal  possession  to  subject  the  ofi^ender  to  tho 
penalty,  any  one  possession  of  specific  goods 
ipight  render  him  liable  to  an  indefinite  number 
of  penalties,  and  many  persons  might  incur  pe^ 
nalties  for  the  ofifence  of  an  individual,  in  which 
th^.mjght  have  no  guilty  participation. 

Finallj,  they  ucged,  that  in  the  case  of  so 
highly  penal  a  statute,  and  one  not  ^  connected 
with  the  protection  of  the  revenue,  if  there  should 
he  any  dqubt  as  to  thie  validity  of  the  objection, 
from,  uncertainty  in  the  wording  of  the  act,  the 
sutgect^.Qughl;  Xo  have;  the  benefit  of  a  favorable 
construption.. 

,Tl>e  4Horn€y  Qmerql^  -  in  ^ r^^ly, .  aidbmitted, 

tbat^if^  Ib^-argijkii^tmts^iiscd^  hy  the>  defendant 

;>»i,r!  should 
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should  prevail,  they  would  establish,  tliat  thfere 
must  be^  in  all  these  cases,  a  continuity  of  the 
illegal  possession  up  to  the  time  of  search,  to 
entitle  the  Crown  to  the  penalty ;  and  that  where- 
ever  nothing  should  be  found  after  search,, Jiow- 
ever  manifest  and  capable  of  proof  the  previous 
possession  might  be,  the  penalty  could  not  be 
recovered,  which  would  be  grossly  absurd,  and 
not  warranted  by  the  language  of  the  statute,  but 
on  the  contrary,  destructive  of  its  object,  render- 
ing it  altogether  nugatory,  by  securing  impunity 
to  the  offender. 


To  meet  the  observation  of  this  being  a  penal 
statute,  and  the  suggestion  that  therefore  it 
should  be  construed  favorably  to  the  subject,  they . 
opposed  the  fraudulent  character  of  the  whole 
transaction,  so  devised  and  executed^  as  detailed 
in  the  evidence,  which  was  of  such  a  nature  as  to 
forfeit  all  claim  to  favor  pr  indulgence:  and  in 
answer  to  the  argument,  that  by  the  construction 
contended  for  by  the  Crown,  many  penalties 
might  be  incurred  in  the  person  of  die  same 
individual,  or  might  attach  to  many  for  one  and 
the  same  act,  they  submitted,  that  it  had  been 
decided  by  this  Court,  that  a  party  might  by  one 
act  be.  guilty  of  distinct  oflfiences,  and,  4  fortiori, 
that  several  persons  might  incur  penalties  by 
being  concerned  in  different  stages  of  the  same 
illegal  transaction.  And  they  cited  the  case  of 
The  Attorney  General  v.  Saggers  (a),  where  the 
defendant,  who  was  proved  to  have  dealt  in  pro- 
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hibited  articles   (foreign   gloves),   was  held   to       wia. 
have  incurred  two  penalties,  one  for  having  the      ^^^ 
gloves  in  his  possession,  and  another  for  offering    ^JJ**J* 
thm  for  sale.    The  Crown;  therefore,  they  con- 
tended, w^j  i»  the  present  case,  entitled  to  the 
verdict  recorded. 

JElicif ARps,  Ohf^  fil^rqn^  having  stated  the 
cb^r^e  in  the  information,  contipued :  The  ques- 
tion now  argued  l¥ts  jbeen  raised  on  the  word 
**  fiotund,''  as  u^ed  in  the  statute,  on  w^ich  the 
prQceedipg  is  grounded.  Nowijt  js  c\ear^  fron> 
the  Qv^d/^nce,  that  the  goods,  in  respect  of  which 
d^e  pfirty  is  charged  to  be  liable  to  the  penalty, 
were  ^  seen  in  his  custody,  and  they  were  proved 
to  have  been  in  his  custody  by  the  person  who 
saw  tj^m  therjej  of  that  therefore  tjiere  ^s  no 
doubts  They  were  however  not  sieij;ed  whp^ 
they  were  9een  by  the  person  who  sa^  jtb^em ; 
aad  iit  is  urgpd,  that  becausie  the  gopds  M^e^e  not 
s^i^ed,  or  because  spm^h^pg  was  nojt  done  iff. 
CQpsequepo^  gf  theijT^  be^ng  .^een  in  his  custpdy^ 
the  vjerd^et  oi^ght  jto  have  been  the  other  w:ay, 
jt>QCiaufie  the  hw  was  against  the  Crown  0n  thjp 
construction  ^f  this  statute. 

The  6th  count  of  this  in&ormation,  upon  which 
the  verdict  was  fwnd,  is  framed  upon  the  lltk 
&  ISth/Ti//.  III.  c  10.  s.  2.  (his  Lordship  jread 
tbe  section.) 

In  the  first  place,  the  forfeiture  is  by  opera- 
tion *of  the  law  upon  the  goods :  being  forfeited, 
VOL.  VI,  E  E  they 
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they  become  subject  and  liatile  to  be  searched  for 
and  seized. 


Then  the  penalty  is  imposed  on  the  persons  in 
whose  custody  they  may  be  found.  I  confess  I 
have  no  difficulty  in  expounding  these  passages 
as  meaning  two  distinct  things.  If  the  goods 
are  found,  they  become  forfeited,  and  then  they 
are  to  be  liable  to  be  searched  for  and  seized,  and 
the  seizing  is  a  right  thrown  by  the  law  upon  the 
officer,  in  consequence  of  their  having  been 
found.  Then  the  subsequent  imposition  of  the 
penalty  by  the  statute  shews  most  distinctly  the 
difference  between  the  two  subject-matters  of 
the  offence. 


But  it  has  been  urged  in  argument,  that  Ike 
word  "  finding  "  must  mean  something  more  than 
a*  mere  seeing  in  possession  of  the  person  possess- 
ing them.  I  however  am  really  quite  at  a  loss 
to  imagine  what  can  be  meant  by  finding,  if 
seeing  any  thing  in  a  place  where  it  is  be  not 
a  finding  there.  I  find  here  the  gentlemen  whom 
I  see  here:  I  consider  that  even  in  so  penai  a 
statute  as  the  last,  in  respect  to  poachers,  it-is 
not  necessary,  as  it  was  contended,  that  any  per- 
son should  seize  them,  or  come  up  with  them; 
but  if  they  are  found,  tliat  is,  if  any  one  have 
seen  thein  in  the  close,  they  are  liable  under  the 
act;  and  it  is  sufficient  to  prove  that  tiiey  were 
there. 
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*  Tbere  Mifa$  a  very  strong  ewe  of  that  descrip- 
tion in  the  county  of  Lancaster ;  the  party  as- 
sembled there  was  so  large,  that  no  man  in  his 
.soa^os  would  venture  to  go  near  them;  hut  a  per- 
son, saw  them  there^  and  gave  evidence  aghast 
th^em  of  his  having  seen  them  there;  and  oa  t;bat 
tliey  were  convicted.  So  here  the  persppt  who 
saw  these  goods. in  the  situation  described,  might 
give,  sufficient  evidence  against  the  defendan^t  to 
fix  him  with  the  penalty  under  this  statute, ^ 
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Then  it  is  said,  that  the  word  '^  fuiding  "  mu^t 
.be  considered  as  connected  with  obtaining  posses- 
Hon*.  I  concdive  that  to  be  quite  unnecessary, 
according  to  the  meaning  of  the  word,  in  any 
acceptation  of  it ;  but  that  is  particularly  not  the 
.me^^ing  of  it  here;  for  it  is  clear,  that  the  ^ord 
"finding"  means  something  distinct  from  seiacii^; 
foi^  th?  seizing  is>  to  be  consequent  on  th^  fjndiiug; 
and  the  search  for  the  purpose  of  seizing  is  not 
to  biQ,  .made  till  s^ter  the  findings  in .  one  cyense ; 
so  tb^t4t  is  pk^,  that  the  findingi  tl^e  seaiduog 
ibi:, .  and;  tiip  obtaining  pQ8sassiQ^,  w^e.^pt^  .the 
sMne  things  Wt  havfi,  ia  th^  i:ontemplati<^  of 
this  .act,,  very  djstuiQt  meatttings^  .    » •:. 

4>  Jtw^  i^rg^  by  ,t^e  Comnsd  for  thq. defendant,. 

.tja^t  it  1)5  ;)eice$sary  that  thq  goods,  sb(Mld  be  dis- 
cpv^ed.or,s€^n  t>y  spme  particular  pefspp^  or  de- 
s$^ripJtip(H  pf  p^mMUus,  npit  accHwplio^s,,  ^tuaUy 
searching  for  them,  with  intention  to  acfc^itt  a 
hostile  manner.     Now,  there  is  no  word  in  the 

;airty  which  intimates  any  intention  of  that  kind; 
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iftlD.  anil  ih  order  to  make  the  ^t  of  Parliamfenl  ttitan 
""^  ahy  thhl^  like  it,  it  would  require  a  great  miatoy  • 
ATnunn  Svords  to  bfe  Itttetted,  whibh  are  not  tb  be  found 
in  Irhfe  act.  1  ihierdbre  think  It  kiiamfiestly  clear, 
ih&i  ihe  iVoM  "Jniiing"  as  used  in  the  statute, 
is  satisfied  by  prodf  of  any  one  seeing  the  thifig 
in  the  p'(A6essi<Jn  oT  another.  II  thtn  becomes 
liable  to  b6  fpifeited  ipso  fido  —  xX,  is  then  liable 
\o  be  searched  for  the  next  day,  or  at  any  other 
time,  and  is  liable  to  be  seized.  If  that  con- 
struction is  right,  the  verdict  is  proper,  and  ought 
to  stand. 

Grab  AM,  Baren.'t—l  have  had  considerable 
doulrts  in  the  ccwrseof  tfee  argument,  because,  as 
was  properly  pressed  uiJoti  u$,  this  Stfct  of  ParKa- 
itient  is  highly  penal;  ahd  therefore  We  ought  to 
be  clear,  tJiat  the  words  are  precise  in  their  liiean- 
ittg,  so  as  to  bring  tlie  party  widiin  the  offence 
described ;  and  I  agree  "with  that  entitely.  Mtioh 
ingenuity  hfts  been  displayed  ra  investigating 
what  is  the  prefer  ulse  <X  the  word;  and  I  fed 
very  much  the  toguni«nt  used,  that  "  finding," 
Jn  the  proper  isense,  means  a  hitting  trpon  the 
thing  tangibly.  The  fact  iis,  that  that  word,  and 
many  others,  are  sometimes  wrested  from  their 
•or?ginal  tihd  proper  si^ifica'tion,  to  sdme  other 
inetaphoiicul  sen^e;  and  it  isqriite  cleair,  thait  the 
word  "  finding "  may  be  and  often  is  applied  tb 
things  Which  ydti  ca*i  never  corporeally  cofhe  at, 
so  as  to  touch  or  to  re'adi.  Tt  hbs  been  vtty 
ingemoasly  put,  as  hieing  something  imentuln; 
fittd  tliat  seeing  any  one  at  a  distatode,  wiifli  ^ 
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aW  df  a  glass,  >vas  »ot  fo  find  Wm  t^efe;  but  J 
take  it,  that  we  ipay  fairly  siy,  that  looking 
througli  a  telescope  to  see  if  a  particular  perso^i 
were  on  PrimrQsehill^  if  he  should  h^  sppn  there, 
he  may  be  s^id  tp  h^ve  been  foiund  thpre. 
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I  will  pji^t  the  case  of  a  man  return^pg  to 
this  coupf:ry,  after  having  been  transpor^ej^ ;  )}i§ 
having  been  se/en  since  in  this  country  would  h<s 
decisive  evidence  of  his  being  found  here.  \f  I 
find  a  man  hangi^  abouit  the  fields  of  Mavy^ 
k'Bone,  alth^H^gh  he  should  run  away  ^om  me 
when  he  see^  me.  So,  if  a  ^lan  has  been  sj^i^ 
in  a  particular  close,  it  would  be  quite  idle  to 
say,  that  although  he  wer/e  §een  there,  he  w^  ^t 
found  there.  If  the  JUegislature  used  the  word 
in  a  figu.ra:tive  sense,  it  is  because  the  poverty 
of  language  does  not  furnish  a  literal  word  foir 
every  occasion,  and  there  is  always  a  mixture 
of  figure  in  our  liaijgi^i.age ;  but  I  should  expect^ 
notwithstanding,  in  a  case  like  this,  that  the 
Legislature  would  shew  in  what  sense  they  meant 
to  ijise  the  word  "  found,**  if  they  did  not  use  it 
in  its  proper  but  in  its  popular  sense;  In  tl\e 
prese,n,t  instance,  I  think  they  have  done  so  by 
making  the  distuiction.  If  a  man^  not  a  custoion- 
house  officer,  sees,  at  any  given  time,  prohibited 
goods  exhibited  for  sale  in  a  shop  in  LofldoHf  atid 
he  informs  ^n  officer,  that  in  such  a  shop  he  saw 
them,  aiid  wheii  he  retiuned  with  the  officer,  the 
goods  were  completely  removed,  althot'gh  that 
nqlaii  could  not  find  them  there'  arid  liu  -  the*  shop- 
Weeper's  pos'sesslorl   the*;  yet'  he  stfrely  Ihay  be 
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1619^.  said  to  have  found  them  there  before,  when  hd 
^--.^.  first  saw  them  there.  The  evidence  in  this  case 
G^S^^*"  is  precisely  of  that  nature.  The  defendant  wai. 
dealing  with  these  goods  as  his  own,  when  t\\e^ 
were  seen  and  discovered  :  they  were  not  seized 
there  at  tHe  time,  and  they  were  afterwards  re- 
moved by  him.  The  argument  on  the  other  side 
labours  under  this  difficulty.  It  goes  the  lengdi 
of  insisting,  that  you  must  carry  the  act  of  pos- 
session and  finding  down  to  the  time  of  the  ac-  . 
tual  seizure,  making  the  whole  one  transaction,' 
the  finding  and  the  seizing  ;  but  the  Legislatuffe 
looked  at  it  in  two  different  points  of  vieW.'  li' 
had  occurred  to  me,  certainly,  that  the  word 
"  finding  "  might  be  calculated  to  mislead  a  mail, 
with  reference  to  the  nature  of  the  offeiice;  mkr 
mS^  mind  is  now  satisfied,  that  in  this  particiil^f 
instance,  there  is  precision  enough  in  this  expres- 
sion, as  used^  to  make  it  mean  "  to  discover,"  as 
separate  and  distinct  from  finding  on  search  with 
a  view  to  seizing. 

Wood,  Baron. — I  have  varied  a  good  deal  in 
my  opinion  upon  this  question,  but  at  last  1  con- 
fess I  think  the  fair  conclusion  is,  that  the  worcl 
^'  found  "  in  possession,  in  this  act  of  Parliament, 
is  satisfied  by  the  fact  of  the  goods  being  disco- 
vered in  the,  defendant's  possession!  The  word 
"  found ''  is  to  be  met  with  in  many  former  acts' 
of  Parliament;  and  such  a  construction  has'  always 
been  put  upon  it,*as  to^make^i^  to.mt^n/the  same 
as  discovered;  and  therefore,  if  it  is  proved  to 
nave  been  found,  in  other  words,  it  it  is  disco- 
vered 
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vered  by  any  body,  in  possession  of  another,  that       I8i». 
is  sufficient  to  bring  it  within  the  act  of  Parlia-      '^^^^ 
ment-    Upon  the  whole,   therefore,  I  think  the    ^''^^JJJ 
construction  to  be  put  upon  the  word  **  found  *'  is 
such,  that  the  present  charge  may  be  supported, 
if  the  thing  be  proved  to  have  been  seen  or  dis- 
covered in  the  custody  or  possessioi^  of  another. 

G ARROW,  -Btfrow.— I  was  also  inclined  to  think 
that  the  objection  taken  by  the  defendant's  Coun- 
sel was  conclusive,  when  first  made  before  me  at 
the  trial ;  but  I  am  now  of  opinion,  that  the  con- 
struction which  has  just  been  put  on  the  words 
of  the  act  by  the  Court  is  the  sound  and  just  one. 
We  have  been  told,  that  in  construing  acts  of^ 
Parliament,  we  must  take  the  words  as  we  find 
them,  and  give  them  their  popular  and  ordinary 
meaning,  and  that  in  expounding  them  otherwise, 
we  are  in  danger  of  doing  what  I  shall  always 
be  found  anxious  to  avoid  —  legislating  for  our- 
selves. It  should  be  considered,  however,  by 
those  who  caution  us  against  such  a  danger,  that 
while  we  have  no  right  to  extend  by  construction 
the  operation  of  a  statute,  we  should  be  equally 
presuming  to  legislate  in  abridging  its  power  and 
effect,  by  limiting  and  confining  its  full  and  fair 
meaning.  If  we  cannot  infer  words  as  having 
been  intended  to  be  used,  so  neither  can  we  omit 
such  as  are  introduced,  or  weaken  their  effect  by 
explaining  them  away,  when  essential  to  the  mat- 
ter and  the  purpose  which  the  Legislature  had  in 
view.  If  by  this  act  of  Parliament,  it  had  been 
only   intended   that   the    penalty   should    attach 
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W»^  where  th^  goods  skovid  be  fouttd,  in  liw  4isfcoA- 
^^^  ant'fi  «Me  of  t]»d.  woe d^  there  would  hsve  hmsoi  vo 
^^2*|jj^,  necessity  ft*  the  other  distinct  clause  supeiadding 
^\^  very  emphatically  the  penalty^  as  if^  it  had  been 
ihMndtfd  to  provide  fer\  this  v»y  caae^  where  die 
good!  ihopM  have  been  merdf  seeii  and  disd^ 
Me^ed  in  the  possession  of  the  contraband  trader, 
a#4  '^o  destroy  the  security  which  they  would 
e$0^4  Jfi  notwithstanding  the  illegal  p06sesri6n 
Qlamld4ontiniie  for  any  length  of  time,  no  penalty 
W:ece  %^,sJsibK^$  until  "some  person  should  actually 
come  Hpofl  the  goods  iio^lely,  as  has  been  said, 
whilst  in  die  possesstion  of  the  offendhog  pai:^» 
It  is  quite  cleaffji  tiiat  the  finding  in  pMsession 
must  mean  sosnething  distinct  from  the  miHitg 
oar  ^e  searching  for  ^uch  goods. 

Then,  taking  the  aiguinent  for  a  moment  to 
be  goody  that  the  person  seeing  the  prohibited 
goods  in  the  possession  of  the  party  must  have 
had  some  hostile  intention  inducing  him  to  waCcti 
the  possession,  as  with  a  view  to  the  giving  in- 
forjoiatiQn,  who  k  to  say  that  the  witness  an  *  wMs 
case  bad  no  such  intention  ?  That  negative  m  ^^ot 
to.  be  inferred  from  his  not  having  seized  the  goods 
then,  or  from  his  not  having  set  on  foot  a  aefif^li) 
when,  in  point  of  fact,  a  search  might  have  become 
an  usele33  formality,  as  whei^e  the  .goods  bhoaM 
have  been  seen,  as  here,  in  tke  very  act  of  removak 
The  posseasibn  of  this  species  ^f  property  bebg 
priv^d  facie, .  an  olfence,  it  would  »bc  incmidient  ^on 
the  p6^ses3f)r  jbo  prove  a  case.>ofi  innocenoeiLin 
an$wi?r  to  that  fact,  or  at  least  to  do  what,  if  he 

were 


weie  imoceiit,  might  easily  be  done>  to  discon*- 
necthimaelf  with  the  illegal  circumstances  of  the 
tmnsactiou. 

I  remember  a  case  of  a  house  in  great  trade  be* 
iog  chaiged  with  dealing  very  largely  in  prohibited 
Frekicfa  goods,  and  their  possession  was  proved 
by  the  testimony  of  their  servants,  who  had  heeit 
for  a  long  time  in  the  daily  habit  of  witnessitig 
a  constant  course  of  regular  dealing  in  the  sale 
of  the  contraband  article.  Now,  I  take  it,  that 
those  servants  might  be  called,  in  such  a  case  as 
the  present,  by  the  Attorney  General,  proceeding 
on  this  act  of  Parliament,  to  prove  that  those 
goods  were  found,  irom  time  to  time,  m  the  poa- 
session  of  the  trader,  and  that  their  having  seen 
them  in  their  possession,  and  exposed  for  sale  in 
their  shop^  would  bring  the  master  within  the 
meaning  of  this  statute^  as  a  person  in  whose  citd- 
tody  the  prohibited  goods  had  at  different  times 
been  found.  If  then  it  be  not  necessary  that 
there  should  have  been  a  previous  search  to  con- 
stitute a  finding  within  the  meaning  of  tliis  act 
of  Parliament,  still  less  would  it  be  necessary  that 
there. should  be  a  seiziu-e  on  the  discovery  of  the 
illegal  possession. 

On  the  whole»  I  am  clearly  of  opinioq,  that  any 
ducwery  of  goods  of  this  sort  in  tlie  illegal  pos* 
sesaiau  of  a  party  with  knowledge,  would  be  such 
a  iinding  of  them  as  would  subject  him  to  the 
penalty, 'mdtwithstanding  the  original  impression 
'  I  made 
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made  on  my  mind  by  the  very  ingenious  a^g^^ 
ments  which  ha^'e  been  so  ably  pressed  on  the 
Court  by  the  Counsel  for  the  defendant. 

Per  Curium. 


Rule  discharged. 


5t&F«6nMry. 


East  India  Company  and  Richardson  v. 
Collins  and  Anliffe. 


To  support  an 
application 
that  service  of 
■nbpfipna»  on  a 
bill  of  inter- 
pleader, npon 
the  solicitor 
who  brings  the 
nction  might 
be  deemed 
goodsenrice, 
it  is  not  onhr 
necessary  that 
thepnrtorap* 
plying  sbonld 
state  that  he 
knows  not 
where  the 
plaintiff  (at 
law)  is  to  be 
met  with,  and 
that  tha  so- 
licitor has  re- 
fused to  ap* 
pear;h«ttfae 
Court  requires 
that  the  soli, 
citor  should  be 
statfd  to  haff  e 
r  re- 


fused to  mform 
them  where  he 
U  to  be  fomKl^ 
and  also  that 
the  process 
fchouid  have 
b(*eD  pre- 
\iously  formally 


JVlTATT  moved,  that  service  of  the  subpoena 
on  the  solicitor  of  the  defendant  Collins  might 
be  deemed  good  service,  on  an  affidavit,  stating 
that  Collins  had  bmught  an  action  against  plain- 
tiff Richardson,  and  that  it  being  necessary  that 
he  should  file  a  bill  of  interpleader,  in  conse- 
quence of  Anliffe  having  also  claimed  the  money, 
he  had  instructed  his  solicitor  to  do  so  —  that 
being  ignorant  where  Collins  resided  or  was  to 
be  found,  he  had  applied  by  letter  to  the  solicitor 
by  whom  the  action  had  been  brought,  stating 
the  circumstances,  and  requesting  him  to  under- 
take to  appear  to  the  process,  or  to  inform  tlie 
plaintiff  where  his  client  was  to  be  found,  for  the 
purpose  of  serving  him  — that  the  said  solicitor 
had  refused  to  accept  process,  and  in  answer  to 
the  other  p^rt  of  the  letter,  he  had  said  tbat  the 
plaintiff's  employers  knew  whqre  ColHnsvr^%  to 
be  found — and  tliat  Y^^xntA^  Richardson  and  his 

tendered  to  him.  attoi  Uey 


attiifOfeyVere  wholly  igooraHt  where  tbc  said  de-       1810. 
fenliaLtitCetiins  wsLS  to  be  met  with.       '     .     -  „^^^*^ 

East  tMbiA 
;  .  '  ! '       Company  wi^ 

The  Court,  under  these  circumstances^  refused  r. ' 
the  application,  saying  that  the  result  of  the  cor-  anliffe. 
fespondence  was  not  an  absolute  refusal  to  inform 
the  plaintiff  where  the  defendant  was  to  be  found, 
and  that  in  order  to  ground  such  a  motion,  the 
subpoena  should  have  been  previously  formally 
tendered  to  the  defendants'  solicitor.  They  there- 
fore refused  to  make  the  order. 

Nil.  -"- 


TouLMiN  and  others  v.  Copeland  and  the       sikFebnury. 
Bank  of  England. 


The  plaintiffs,  who  were  the  personal  repre**  TheCovrtwUi 
sentattves  of  the  deceased  partners  of  the  de-  reqi^the  ^ 
fendant,  filed  a  bill  for  an  account,  and  had  fer°i<2ty***^. 
senl^ed  the  Bank  with  the  distringas^  in  tbc  usual  wl^dd^n 

|>roce«  (while 

Martin  now  proved,  on  the  part  of  the  de- ^^SliSYei 
fehdants,  on  an  affidavit,  stating  the  facts  before  pLSST*** 
atiswcr,    (which  he  stated  cbuW^  not  with  the  ISSUl^  th* 
utmdj^t  dili^enfct   be  put.  in  before  a  very  con- ^,SIJ2if ' 
sidetaWte  tjimc^^  itt  iiohsequeiice  of  the  complicated  plffigij* 
nature  of '  tVie  ^arfotint,  anrf  their  great  length),  ^***^ 
that  'the  Bank  -  linglit -be'  required  by  the  Court, 

'■'''^^'■*  .  .       .  ;«         ■     '   ' 

m 
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.18U-      in  the  exercise  of  a  discreticmtry  eontn)}  oirer 


Tcv%mw    *^^^^  process,  to  transfer  pert  oi  the  3toijk,  for 

aii4  qAw    the  purpose  of  enabling  the  defendant  Cppeland 

mS'^tuAnK  ^^^^  ^^  ^^  ^^^y  sttrviving  partner^  aB4  cpn- 

of  s«#MiD.  gequently  liable  to  all  the  deb^  at  law)  to  satisfy 

certain  of  the  partnership  demands,  Uf ging,  (hat 

unless  the  Court  shimld  do  so«  it  might  k^  if^ 

the  power  of  an  individual,  by  filing  a  WU,  to 

shut  up  any  mercantile  house  in  the  kingdom, 

without  having   any  real  gf€t/»e^    for  §ucfa  4 

/        measure. 

The  Court  refused  so  to  interfere,  observing, 
that  they  had  no  such  controling  power  over  their 
process,  nor  could  they  by  any  means  direct  the 
Bank  to  transfer  any  part  of  the  stock.  Whe- 
ther the  Bank  had  any  right  to  withhold  money 
in  wch  a  case  would  be  a  ^vestioi^t  under  oti^er 
proceedings  in  another  place.  If  Uiey  have  done 
wrong,  an  action  may  be  brought  agsunst  them. 

s 

'■.-.■'"'       ..,  i}y  ». 
I       -    •        c     '     .  '  •        ,  '        .  ".        V'    '- 

.        .-■  ■      ,.    -:  •     \-     ,     .     ...     ...      K   -V,   ■• 

»"''^'"*'  LiPSCOMBX 
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''      LtPSCOMBE  and  others  t;.  Batemak.         *   naF^nmjf. 

Exceptionst 

This  was  ^  Wn  filed  for  nelief  ftom  the  ^for-  in  what 
feittti'e  of  a  building  lease,  incurred  by  converdtig  ing  part  3*7' 
ohe  of  the  tenements  into  a  public-hcmse,  without  janctumbeid 
leave  in  ^ting  from  the  superiBr  landlord,  in  dentiy^lT^ 
fcfreach  of  eovcnaiA,  and  an  injunction  of  an  ac-  •'^**^ 
titott  of  ejectment,  commenced  by  defendant.         for*^^"' 

cienCTal- 
lowecfyand 

.The  bill  charged,  Aat  the  defendant,  the  JSteSuTMid 
plahltilfs  immediate  landlord  and  the  person  oiS^ 
seeking  to  take  advantage  of  die  breach  of  co-  *""«"«*«• 
venant,  had  consented  to  the  houise  being  opened 
as  a  public-house,  (t^e  plaintiff  having  obtained 
the  ccrnsefn't  of  the  original  lessee,  but  not  of 
'  the  gtoand  landlord,  for  so  doing):  and  inter- 
rogated Aether  defendant  did  not,  at  die  time 
of  the  execution  of  the  (last)  lease  by  him,  or 
at  some  other  &c.  know,  or  had  been  informed, 
and  by  whom,  and  how,  or  believe  or  suspect, 
and  why,  or  had  some  and  what  good  reason  to 
know,  believe,  or  suspect,  that  plaintiff  J&kn 
Freeman  had  obtained  the  consent  in  writing  of 
James  Bomin  (the  original  lessee),  and  had 
eremed  one  of  sard  messuages  as  and  for  a 
put>lic-house.  And  whether  the  said  defendant, 
upon  being  informed  of  the  matters  aforesaid, 
or  upon  some  and  what  other  occasion,  did  not 

.    consent, 


4P8 


UIO. 


•ndoUiert 

V. 


comeiUy  at  that  ticde,  <m-  at  some  and  wh?^  qtber 
time,  to  plain  tiff  John  Freeman  using  and  em- 
ploying such  one  of  the  said  nwssuages..^  apvl 
for  a  public^house,   so  soon  as  he  had.finifh^ 
the  same,  and  could  obtain  a  licence  for  l^t 
purpose^   or  liow  otherwise.    And  whether  the 
said  defendant  did  not  promise  and  assure  plain- 
tiff John  Freeman^  that  he  (John  Freeman)^  naV 
withstanding    the  aforesaid  covenant  contsuQqd 
in  the  said  indenture  of  lease,  of  the  12th«d^y  of 
May,  1812,  should  not  be  disturbed  in  the  pos- 
session of  the  premises,  for  the  reason  afpre^^, 
or  for  some  otiier  and  what,  reason,  or  how  other- 
wise.    And  whether  the  said  defendant  did  not 
then,  or  at  some  and  what  other  time,  in  maanier 
aforesaid,  or  in  some  and  what  other  ma^^er, 
give  his  ponsent  to  plaintiff  John  Freeman^  to  vse 
and   employ  one  of  the  said  messuages    for  a 
public-house,  as  soon  as  it  should  be  ready  to  be 
opened,   and  should  be  duly  licensed,  w  bow 
pdieirwise^    Ai)d  whether  the  said  ,d^£eA$iasit  4i4 
not  then,  or  at  some  and  what  other  tiiDe^  pre- 
mise to  assist  plaintiff /(^ius  Freeman  in.  ,obl9JLoing 
a  licence  for  opening  tlie  aforesaid  messiiagi?  for 
a  public-house,  or  how  otherwise.    And  wJbet^r 
plaintiff /oAn  Freeman  did  not  wholly  reiy^upon 
the  aforesaid,    or  some  other  and  what  prQ^^ises 
and   assurances  of  the  said  defendant,   that  he 
{John  Freeman) J  notwithstanding  the  aforesaid 
covenant,   should  not  be  disturbed  i^  tl^  ipgs- 
session  of  •  the  said  demised  premisesi    or  h^ 
otherwise. 


Those 
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Those  interrogatories  the  plaintiff ,  answered  as 
fbHovvs:  —  that  at  the  time  of  the  execntic^n 
of  said  indenture  of  lease,  of  the  12th  Jfcfay, 
1813,  he  defendant  did  not  know  that  plaintiff 
John  Freeman  had '  obtained  such  consent  in 
writing,  as  in  said  present  bill  mentioned,  ftom 
said  James  Bomin^  or  that  the-  plaintiff  had 
erected  one  of  the  said  two  messuages  or  houses 
for  a  pnblic-house ;  and  the  defendant,  at  the 
time  he  executed  said  indenture  of  lease,  of  the 
l^th  May,  1812,  did  not  believe  or  suspect,  nor 
had  any  reason  to  know,  &c.  nor  doth  he  now 
know,  &c«  that  plaintiff  John  Freeman  had  ob- 
tained such  consent  in  writing,  as  in  said  present 
bill  mentioned,  from  said  James  Bomih,  save  as 
aforesaid;  nor  did  he  defendant,  at  the  time  he 
executed  such  indenture  of  lease,  believe  or  sus- 
pect, nor  had  any  reason  to  know,  belie\*e,  or 
suspect,  that  the  plaintiff  John  Freeman  erected 
one  of  said  two  messuages  or  houses  for  a  pilblic- 
heu9e,  ^although  defendant  <loth  now  betieve  that 
he  plaintiff  erected  one  of  such  messuages  or 
houses  for  a  public-house,  but  at  what  time  or 
by  whom  he  defendant  was  first  informed  thereof, 
or  did  first  believe  the  same,  he  is  now  unable  to 
set  forth,  as  to  his  knowledge^  remembrance,  or 
belief. 


4fQ9 


1819. 


«nd  othets 

V. 


The  plaintiff  excepted  (infer  alia)  that  the 
said  defendant  had.not,  in  and  by  his  said  answer 
in  nuinner  aforesaid,  answered  and  discovered 
whether  the  said  defendant  did  not,  at  the  time 
in  the  said  bill  mentioned,  or  at  some  and  what 
'*    •  other 
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mt.      Other  time,  promise  to  auUi  die  said  pbdntiff 
John  Freeman  in  obttining  a  licence  for  opening 
the  aforesaid  .nlesftuage  for  a  publici^ioiise,  or 
Bjswaii.    otherwise. 

Daunc^  wod  Cooper,  for  the  exception^  in* 
sisted,  that  they  were  material,  and  that  the  in- 
terrogatories were  pertinent,  and  that  the  answer, 
not  being,  in  terms,  as  full  as  the  interro^tx>rie8, 
were  insufficient. 

Barber,  in  support  of  the  answer,  submitted, 
that  the  interrogatories  had  been,  in  effiscC  and 
substance,  with  relation  to  the  objects  of  the  Ul, 
sufficiently  answered,  and  that  if  not  as  fully  in 
words  as  they  might  have  been,  the  omissions 
were  inrntaterial,  and  that  they  would  not^  if 
supplied,  assist  the  pla]ntiff*6  case. 

The  Court  however  held  llie  above  esceptioo 
to  be  material,  and  that  the  answer  to  Ae  kiter- 
vogatory  was  insufficient. 

Exeeptaon  allowed. 

The  plaintiffs'  Counsel  then  moved  for  an  ijor 
junction,  on  the  ground  of  the  insufficiency  of 
the  answer,  which  was 

Ordered. 


IN 
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-  .         lain. 
IN  THE  EXCHEQUER  CHAMBER. 

Coram  Richards,  i.ord  chisf  barox.         ^.rr^"^  / 

Casberd  and  Another  v.  D.  Ward,  R.  B.Ward,   gray's-inn 
W.  JoxEs,  and  the  Attorney-Generai:.        i6th,t9thjaH. 

In  this  important  case,  the  hitherto  undecided     {^qnUabu  ^^-2- 
question — whether /the   mode  of  charffinff  real 

•  :         P     ^  A  deposit  of 

property  Utle  decdrf  by 
.^-AlATit-    ^i€r—  .  *      ^        -^    a  simple-con- 

.  tract  debtor 

or  the  Crown,  for  teenriDg  part  of  the  purchase-money  to  be  paid  in  consideration  c^f 
other  lands  sold  to  hiin,  is  an  equitable  mortgage,  and  binds  tne  Crown ;  and  that  al« 
thongh  the  pnrebaser  have  also  given  his  bond  to  the  vendor  for  tiie  whole  amount. 

(How  eoKset^uf^.) 

To  constitute  such  a  deposit,  for  so  securing  money  due,  an  equitable  mortgage,  it  is 
not  necessary  that  there  should  be  any  agreement  accompaiyiog  th^  transaction,  that  the 
depositor  Khali  execute  a  legal  mortgage  to  the  depositee,  it  is  sufficient  if  it  can  be  shewn 
by  satisfactory  testimony,  tliat  the  object  and  intent  of  tha  deposit  was  the  security  of 
money.  It  is,  however,  obviously  advisable  that  there  should  be  in  all  such  cases  a 
written  BiemoraQffum  of  that  iatentioq  tije^qipwiyuiB  ^  <^Pf^*. 

(A^mSM»  ^giiiaif  tht  Crown  in  tke  C«se  qf;  Simfie  Contra€t  Dciforw,  -*  md  how  carried  imio 
Kffcct  eifier  Seizure  if  the  Land  tinder  an  Extent,) 

In  a  case  where  the  Crown  had  seized  tlie  lands  of  a  simple-contract  debtor  affeeted 
by  such  a  depo>»it,  for  its  debt,  the  Court  ordered  the  money  due  to  the  depositary  to  be 
paid  out  of  the  proceeds  of  the  sale,  before  the  Crown  should  be  satisBed ;  the  claimant 
saving  filed  a  bill  for  that  purpose  against  the  purchaser  of  tlie  land  under  the  order 
of  the  Court  for  the  sale  —  the  assignee  of  a  term  thereiu  —  the  person  against  whom 
the  extent  issued— and  the  Attorney-General. 

(Ctnuimetion  ^  Siatvies.)''^ 

A 

Colfector  of  the  assessed  taxes  of  a  parish,  though  liable  to  an  immediate  extent,  is 
only  a  simple- contract  debtor  till  his  debt  Is  pot  on  record  by  the  .inquisition :  and  there- 
fore where  the  title  deeds  of  his  lands  have  been  bonA  fide  deposited  (without  notice)  in 
the  hands  of  a  subject  with  a  view  to  executing  a  legal  mortgage  for  securing  money— 
if  such  lands  should  be  seized  by  the  Crown  for  a  debt  arising  from  arrears  of  money 
collected  by  him  before  such  deposit,  but  not  put  on  record  till  afterwards,  the  Court 
will  nol^  permit  the  proceeds  of  the  sale  to  be  paid  over  to  the  Crown,  without  first 
satisfying  the  lien  of  the  equitable  mortgagees. 

Such  collector  b  not  a  collector  or^eceiver  of  money  for  the  use  of  the  King's  Majesty, 
within  the  statute  of  the  id  Eliz.  c.  4.  s.  l. 

The  Court  would  not,  on  an  application,  founded  en  the  second  section  of  the  25  Gee.  5. 
•dl  35.  order  a  depositary  of  title  deeds,  who  shonld  have  a  valid  Hen  on  them,  to  deliver 
them  up  until  his  lien  wer^"  satisfied.  *  t 

VOL,  VI.  F  F 
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1819.  property  (usuall]^  termed  an  equitable  mortgage) 
^""^  by  deposit  of  title  deeds  for  that  purpose,  be  in 
and  another  tlic  casc  of  a  simple-contract  debtor  of  the  Crown, 
an  available  lien  against  the  claim  of  the  Crown, 
having  seized  under  prerogative  process  the  lands, 
to  the  title  of  which  such  deeds  relate,  was 
iiow^  for  the  first  time,  determined.  That  ques- 
tion was,  on  the  present  occasion^  most  fuHy 
brought  before  the  Court,  after  very  much  elabo- 
rate argument  on  both  sides,  at  the  bar,  in  the 
course  of  which  all  the  authorities  affording  any 
analogous  doctrine  on  the  subject  were  brought 
together,  and  their  principles  investigated  and  ap- 
plied. 

The  Lord  Chief  Baroriy  having  taken  time  to 
deliberate,  decreed  for  the  plaintiffs,  thereby  de- 
ciding that  such  a  deposit  constituted  an  equitable 
lien,  not  affected  by  the  prior  simple-contract 
debts  due  to  the  Crown. 

The  point  was  raised  in  this  case  by  the  state- 
ment of  the  facts  on  either  side  on  the  record. 

The  bill  had  been  filed  on  the  part  of  the  plain- 
tiffs, as  the  depositaries  of  the  title  deeds  relating 
to  an  estate  of  the  defendant  IV.Joncs^  ztCiiftonj 
called  Dowry  Closc^  under  tlie  following  circum- 
stances stated  in  tlie  bill,  and  admitted  by  the 
answer. 


The  bill  charged  that  the  plaintiffs,  ^'^ho  were 
trustees  under  a  jiiariiage  settlement,  had   con- 
tracted 
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tracked  in  the  year  1812,  to  sell  to  the  defendant       mid. 
J  ones f  for  a  sum  of  8Q00/.  a  certain  close,  part  of    casberd 
the  subject-matter  of  the  settlement,  called  the  «. 

Upper  Honey  Pen  Hilly  reserving  to  the  vendor  general' 
a  right  of  way  to  another  close.  By  a  subse-  ^'J®^*"- 
quent  agreement,  in  order  to  extinguish  that 
right,  in  consequence  of  its  being  found  incon- 
venient that  the  road  should  be  retained  over  the 
land  which  Jones  had  purchased,  it  was  agreed, 
that  in  consideration  of  a  further  sum  of  1000/. 
both  the  closes  should  be  included  in  the  same 
conveyance ;  and  it  was  also  agreed  that  the  sum 
of  iOOOl.  (the  consideration  money)  should  be 
secured  by  equitable  mortgagej  by  deposit  of  the 
title  deeds  of  certain  other  premises  belonging  to 
Jones  in  Dowry  Square^  ixi  Bristol;  and  also  by 
his  bond  for  securing  the  payment  of  the  said 
sum  of  1000/.  on  the  2Sth  Februaty,  18J4. 

Jones^  the  purchaser,  accordingly,  by  his  agent, 
delivered  to  the  plaintiffs  his  bond,  dated  theS6th 
Marchj  1813;  impressed  with  a  four  pound  stamp 
(which  was  applicable  to  it  as  a  mortgage  transac- 
tion) for  securing  the  1000/.  That  bond  had  a 
condition  under  written,  reciting  the  whole  of  the 
transaction,  particularly  stating  that  the  defend- 
ant, /K  JoneSy  had  contracted  with  the  plaintiffs, 
R.  M.  Casberd  and  John  Lowe^  for  the  purchase 
of  &c.  &c.  for  the  price  of  1000/.;  and  that  upon 
the  treaty  for  such  purpose,  it  was  agreed  between 
the  defendant,  IV.  Jones^  and  the  plaintiffs,  that 
the  said  1000/.  shotild  be  secured  to  be  paid  to  the 
plaintiffs  on  the  2lst  December^  which  should  be 
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in  the  year  1816,  with  interest  thereupon  in  t^he 
GAfMajf     ^^^°  ^^^^  payable  half-yearly,  after  the  rate  of 
na  sDotber    5/.  j^^r  cewf.  per  ann,  to  be  computed  from  the 
21st  day  of  December,  1813,  by  the  bond  of  the 
said  defendant^  ^.  Jo;ie^.    '^  And  by  the  deposit 
"  of  the  title  defids  qf  a   certain  messuage, or 
"  tenement^  belonging  to  the  defendant,  W.  Jones, 
"  sittiate  in  Dowry   Square^   in  the  parish  of 
"  Clifton,  aforesaid^   late  in  the  occupation  of 
"  Dr.  Barry."    It  also  recited  the  indentures  of 
lease  and  release  of  the  24th  and  25th  Marchf 
1813i  and  that  the  1000/.  although  expressed  ia 
the  indenture  of  appointment  and  release>  to  be 
paid  by  the  said  defendant^  fV.  Jones,  was  npt 
paid,  and  that  the  title  deeds  to  the  housf^iu 
Dowry  Square,  had  been  delivered  by  the  said 
W.  Jones  to  the  plaintiffs  by  way  of  deposit  for 
securing  the  said  1000/.  and  interest. 

The  condition  of  die  bond  was  expressed  to,  be 
for  payment  of  the  money  according  to  the  terms 
detailed  in  the  recital.  On  the  28th  February, 
1814,  the. bond  and  the  title  deeds  were  delivered 
to  the  plaintiffs'  attorney  by  Jones,  accompanied 
by  a  schedule,  wliich  was  indorsed  with  a  memo- 
randum of  their  having  been  deliveredyir  better 
securing  the  said  1000/.  and  interest. 

On  the  21st  J)ec€wiier,  1814,  a  year's  interest 
on  the  sum  of  1000/.  became  due  to  the  plaintiffs, 
but  it  was  not  paid.  Jones  (the  Crown  debt9r) 
had,  in  the  mean  time,  become  and  was  declared 
bankrupt,  and  ^n  extent  for  the  amount  of  certain 
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arrears  of  taxes  collected  by  him  in  the  pariish  of      1^19» 
Clifton^  of  which  Jones  then  was  and  had  for  se-     oasbbko^ 
veral  years  heen  collector,  issued  against  him  on    ■»*^J**'*** 
the  21st  May,  1814.      Under    that  extent  the  ^oI^ST 
sheriff  had  seized  the  houses  and  premises  which 
had  been  purchased  by  Jones  of  the  plaintiffs  in 
the  year   1812,  under  the  different  agreements, 
and  also  the  houses  which  were  the  subject-matter 
of  the  title  deeds  so  deposited  by  Jones,  and  which 
he  had  purchased  in  1811,  subject  to  a  term  of 
one  thousand  years,  which  term  had  been  assign- 
ed'to  and  become  vested  in  Richard  Brickdale 
IVard,  (one  of  the  defendants)  to  attend  the  in- 
heritance, and  for  that  reason  he  was  made  party 
to  this  suit. 

The  bill  then  charged,  that  at  the  time  when 
the  plaintiffs  so  agreed  to  sell  the  close  to  the 
defendant  Jones  (7th  April,  1813),  and  at  Ae 
time  when  the  plaintiffs  so  received  such  bond  and 
deeds  by  way  of  mortgage  and  further  security, 
Jones  was  not  a  debtor  to  his  Majesty  of  record  or 
otherwise,  so  as  to  affect  the  right  or  title  of  the 
plaintiffs  under  the  deposit,  by  subjecting  the 
lands  tothedaims  of  the  Crown  notwithstanding 
the  lien  which  had  been  created  on  their  behalf 
by  virtue  of  that  transaction. 

Aflet  Jones  had  so  made  the  deposit  of  the  deeds, 
he  continued  in  the  possession  and  receipt  of  the' 
reriti^itid'prdfitfs  of  the  premises  from  that  time 
t\Vtt\\ek^stMay,  1814,  \yhen  the  extent  issued^ 
against  him  in  aid  of  the  parish  of  Clifton,  on  the 
ground  of  being  indebted  to  his  Majesty  in  a  sum 
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1819.      of  money  arising  from  taxes, .  rates,   and  duties, 
collected  by  him  from   the  inhabitants  of   the 

Cauibrd  /  ,  "^  .  .  ^ 

aod  another  parish,  and  not  paid  over  to  the  receiver-general. 
Attobmbt*  That  extent  was  founded  upon  an  inquisition, 
and  others,  taken  upon  the  20th  of  May^  (the  day  before)  by 
which  the  jury  found  that  JoneSy  on  the  day 
of  issuing  the  writ,  and  then  was  (subject  to  cer- 
tain contracts,  therein  stated)  seised  in  his  de- 
mesne as  of  fee  of  the  Higher  Honey  Pen  Hiii, 
&c.  and  inter  alia  of  the  house  and  premises  in 
Dowry  Square.  The  inquisition  also  found  that 
the  several  deeds,  evidences,  and  writings  relating 
to  the  title  to  the  said  plot  of  ground,  messuages, 
and  tenements  (in  Dowry  Square)  had  been  de- 
livered by  the  said  fV.  Jones  to  Robert  Cas- 
herd,  Esq.  andJb/m  Zo»;e  (the  plaintiffs)  by  way 
of  deposit  for  securing  the  sum  qflOOOL  aad  in- 
terest, being  the  consideration  money  agreed  to 
be  given  by  the  said  fV.  Jones  to  the  said 
Robert  Casba^d  and  John  Lotoe^  for  the  purchase 
qf  the  said  two  undivided  third-parts  of  the  said 
close,  called  Lower  Honey  Pen  Hill,  therein  be- 
fore mentioned,  but  wliich  was  not  paid  at  the 
time  when  the  conveyance  thereof  was  exe- 
cuted. It  finally  stated,  that  the  sheriff  had 
seized  and  taken  all  those  premises  into  his  hands 
for  the  use  of  his  Majesty. 


On  the  l6th  of  July,  1814,  upon  the  motion  of 
the  Attorriey*General,  this  Court,  in  pursuance  of 
the  act  of  25  Geo.  III.  c.  55,  ordered,  that  all  the 
estate,  right,  title,  interest,  and  equity  qf  redemp- 
tion, late  of  the  said  William  Jones,  of  and  in  the 

extended 
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extended  premises,  should  be  forthwith  sold  be-       ^®i^- 

fore  the  Deputy  Remembrancer.     Under  that  or-  q^sBKRD 
der  tlie  Deputy  Remembrancer  had  contracted  to 


and  anotiier 


and  oUiert. 


sell  the  fee^mplc  of  the  premises  in  question  to  q^^erIl 
I>anvers  IVnrd^  the  first-named  defendant;  but  he 
having  afterwards  learned  that  the  plaintiffs  were 
equitable  mortgagees,  unless  refused  to  complete 
his  purchase*  they  would  join  in  the  conveyance, 
and  would  deliver  up  the  title  deeds  in  their  cus- 
tody to  him.  That  requisition  not  being  jcom- 
plied  with,  the  purchaser  had  obtained  an  order 
nisi  of  the  Court  of  Exchequer,  discharging  him 
from  his  purchase. 

Under  these  circumstances  the  bill  prayed, 
"  That  the  plaintiffs  might  be  declared  to  be  en- 
titled under  and  by  virtue  of  the  bond,  and  the 
declaration  contained  therein,  and  the  deposit  of 
the  title  deeds  accompanying  the  same,  to  be  and 
to  be  considered  as  equitable  mortgagees  of  the 
houses  and  premises  in  Doxvry  Square^  for  secur- 
ing to  them  the  payment  of  1000/.  and  the  interest 
due  thereon,  in  preference  and  priority  to  the  right 
of  the  Crown,  or  of  his  Majesty's  Attorney-Ge- 
neral, under  and  by  virtue  of  the  extent,  or  of  the 
proceedings  grounded  thereon  ; « — that  the  defend- 
ant, Richard  Brickdale  Ward^  might  be  declared  a 
trustee  of  the  term  of  a  thousand  years  in  the 
same  hereditaments,  for  the  benefit  of  the  plain- 
tiffe,  the  better  to  secure  the  mortgage  money  and 
interest,  and  that  the  benefit  of  the  mortgage 
might  be  secured  to  them  accordingly ;  —  that  an 
account  might  be  taken  of  the  principal  and  in- 
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t^rest  due  thereou ;  —  and  that  the  amount  might 
be  paid  to  them  out  of  the  proceeds  of  the  sale, 
in  preference  to  the  debt  claimed  by  his  Majesty's 
Attorney-General  under  the  extent:"  (they  on 
their  parts  offering,  on  such  terms,  to  deliver  up 
tbe  title  deeds»  &c.  and  to  concur  in  the  sale.) 

The  answer  (of  Jones)  admitted,  generally,  the 
material  facts  charged  by  the  bill. 

.  Jcfvis  and  Roupell,  for  the  plaintiffs,  having 
stated  in  detail  the  circumstances  of  the  case,  and 
called  the  attention  of  the  Court  particularly  to 
the  several  dates  of  the  various  transactions,  con- 
tended that  the  Crown  was  bound  in  equity  by 
what  had  taken  place  between  the  parties,  and 
could  not  insist  on  holding  the  lands  in  question 
against  the  equitable  right  of  the  plaintiffs,  or 
appropriate  the  proceeds  of  that  sale  without  first 
satisfying  the  plaintiffs'  lien. 

,  They  submitted  that  it  clearly  appeared  tlut 
the  defendant /o/se^  had  deposited  his  title  deeds 
with .  the  plaintiffs  three  months  before  (as  they 
contended)  the  extent  could  have  issued  against 
him,  inasmuch  as  he  was  not  till  then  a  debtor  of 
the  Crown  of  a  description  which  could  autho- 
rize the  Crown  process.  They  admitted  that  he 
was  a  depositary  of  money  belonging  to  the 
Crown,  by  virtue  of  his  office  of  collector ;  but 
they  insisted  that  that  situation  did  not  subject  his 
real  property  to  responsibility  for  his  debts  to 
Government  in  preference  to  the  claims  of  the 
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sabject,  founded  on  existing  charges  and  incum-      1810. 
branceSy  which  should  be  prior  in  point  of  time,     casbekd 
On  that  position  they  rested  the  basis  of  their  ar-   *"*  another 
gument,  that  the  actual   deposit  of  these  title    ^J^^bral 
deeds  with  the  plaintiffs,  as  a  security  for  money, 
was  a  valid  equitable  mortgage,  which  was  the 
name  that  this  mode  of  security  by  the  deposit  of 
deeds  by  way  of  pledge,  affecting  the   lands  to 
which  they  belonged,  had  now  acquired,  and  by 
which  it  was  recognized  and  acknowledged  in  the 
Courts  of  Equity,  and  that  it  was  now  considered 
in  Equity  to  be  (where  bondjide)  such  a  charge  on 
the  lands  of  the  depositor,  as  gave  the  person  with 
whom  they  were  deposited  so  effectual  a  lien  on 
them,  afi  to  be  available  even  against  the  Crown 
in  the  ca^  of  simple-contract  debtors ;  and  that 
it  could  not  be  defeated  even  by  the  pre-eminent 
nature  of  the  prerogative  process. 

They  laid  very  much  stress  on  the  commercial 
policy  of  allowing  real  property  to  be  rendered  so 
jVrdmptly  subsement  to  mens  immediate  necessi- 
ties :  observing,  that  it  was  of  the  highest  import- 
ance iti  a  mercantile  country,  that  this  question, 
regarding  a  species  of  security  for  money,  so  ready 
df  application,  and  convenient  to  resort  to  in 
emergency  as  this  mode  was,  should  be  decided  in 
fevor  of  the  plaintiffs,  thereby  establishing  per- 
manently its  legality  and  efficacy. 

They  then  proceeded  to  trace  from  its  origin, 
the  history  of  that  branch  of  the  law  which  gives, 
in  some  instances,  to  the  Crown  a  preference  in 
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recovering  its  debts  for  the  benefit  of  the  public. 
For  that  purpose  they  brought  under  the  con- 
sideration of  the  Court  the  several  statutes,  and  all 
the  decided  cases  in  any  way  bearing  on  this  parti- 
cular question  :  and  they  minutely  investigated  and 
commented  on  the  character,  situation,  and  liabili- 
ties of  persons  connected  with  the  Crown,  in 
quality  of  accountant  or  debtor,  and  the  prerogative 
course  of  proceeding  in  the  case  of  such  debtors 
or  accountants  making  default  (referring  to  Mud- 
dox's  History  of  the  Ejechequci\  chap.  S3,  sec  SS.) 
with  a  view  to  shew  that  both  from  the  nature  and 
purpose  of  the  prerogative  or  common,  law  right 
of  the  Crown,  and  from  the  legislative  recognition 
and  extension  of  it,  that  no  right  had  ever  existed 
in  fact  on  the  part  of  the  Crown  to  seize  the  lands 
of  its  simple-contract  debtor. 


In  support  of  the  proposition  (founded  on  that 
view  of  the  law,  and  which  thqy  much  relied 
on)-— that  no  extent  could  have  issued  at  com- 
mon law  against  the  lands  of  a  mere  debtor  of 
the  Crown,  who  was  not  a  debtor  of  record,  they 
took  a  general  review  of  the  different  statutes  by 
which  the  common  law  right  of  the  Crown  to  seize 
its  debtor's  lands,  had  been  progressively  en- 
larged, regulated,  and  matured,  from  the  9 Hen.  III. 
c.  8,  down  to  the  present  time,  as  affording  a 
parliamentary  exposition  of  what  had  been  always 
understood  to  be  the  nature  of  this  inherent  pre- 
rogative of  the  Crown,  its  extents,  and  its  limits. 
From  that  first  statute,  they  submitted,  it  appear- 
ed that  the  writ  of  levari  facias  could  not  then  be 
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sued  out  against  the  debtor's  lands,  before  the       ^Bi». 
debt  became  of  record.    Afterwards,  however,  by     caibbrd 
the  33  Hen.  VIII.  c.  S9,  bonds  due  to  the  Crown    ^  ^^' 
were  put  on  a  footing  with  debts  of  record,  Gilb.    ^JJJJJ^' 
Excheq.  165,  6,  7-  (ed.  1758)  — but  that  statute 
(they  observed)  was   expressly  limited  to  debts  \ 
upon  judgment,  recognizance,  or  other  specialty, 
which  were  not  before  considered  equivalent  to 
debts  of  record  in  that  respect. 

In  this  stage  of  the  argument  they  cited  the 
important  case  of  The  King  \.  Smith  (a),  as  hav- 
ing anticipated  much  of  what  could  be  urged  in 
support  of  the  present  plaintiffs'  case,  where  the 
then  Lord  Chief  Baron  {McDonald)  in  an  elabo- 
rate judgment,  bringing  together  in  one  view  all 
the  authorities  on  the  question,  after  having  com*- 
mented  on  and  elucidated  them  with  great  per- 
spicuity and  ability,  declares  it  distinctly  to  be 
the  opinion  of  the  Court  that  simple-contract 
deits,  due  to  the  Crown^  do  not  bind  the  debtor*s 
lands  in  the  hands  of  a  purchaser^  without  notice^ 
in  the  absence  of  fraud  or  covin:  and  they  urged 
that  so  solemn  a  decision  had  most  effectually 
overthrown  and  silenced  the  dictum  of  the  At- 
torney-General, to  be  found  in  the  case  of  Mines, 
in  Plozvden*,  on  which  they  anticipated  that  the 

Crown 

(a)  Wigbtw.  Rep.  34. 

^321.  y  That  if  any  one  is  accountant  to  the  king,  or  if 
any  money  or  goods,  or  chattels  personal  of  the  king,  come 
to  the  hands  of  any  subject  by  matter  of  record,  or  by  matter 
in  fait,  the  land  of  such  subject  is  charged  therewith,  and 
liable  to  the  seizure  of  the  King,  into  whatsoevelr  hands  it 
comes  afterwards,  be  it  by  descent  or  purchasi^  or  other- 
wise." 
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ISUK      Crown  would  principally  rely  in  the  absence  of 
^^^^     other  or  better  authority ;  and  they  submitted  that 
the  situation  of  Jones  in  the  present  case,  as  to  hi$ 
debt  to  the  Crown,  was,  in  all  legal  respects,  pre- 
aad^tiiM    oisely  similar  to  that  of  Lqff^t^  in  the  case  of  The 
King  V.  Smith. 

They  then  remarked,  that  by  the  statute  of  the 
IS  iliiz.  c.  4.  s.  1  *,  (which,  in  the  case  cited,  is 

described 

*  It  is  thereby  enaoted,  ''  lliat  all  lands,  tenements,  prcH 
f!ts,  commodities,  and  hereditaments,  which  any  treasurer  or 
receiver  in  or  belonging  to  any  of  the  Queen's  Majestjr's  comis 
of  the  exchfiqner,  wards,  and  Uveries.  or  daohy  of  Zoiieoifen^ 
treasurer  of  the  chamber,  cofferer  of  the  household  to  the 
Queen's  Majesty,  lier  heirs  or  successors,  treasurer  for  the 
wars,  treasurer  of  any  fort,  town,  or  castle,  where  any  gar- 
rison is  or  shall  be  kept,  treasurer  of  the  admiralty  or  aavy, 
treasurer,  under-treasurer,  or  other  person,  accomptable  to 
the  Queen's  Majesty,  her  heirs  or  successors,  for  any  office 
or  diarge  of  or  within  the  mint,  treasurer,  or  reeeiver^&f 
any^mm$  cf  money  imprest,  or  otherwise,  for  the  v$e  of  ikt 
Queen*s  Majesty,  lier  heirs  or  successors,  or  for  provisions  of 
victual,  or  for  fortifications,  bnildings,  or  works,  or  for  any 
otli0r  provisions  to  be  used  in  any  of  the  office 'of  the 
Queen's  M^gesty's  ordnance  and  artillery,  armory^  wlirdrobev 
tents,  and  pavilions,  or  revels,  customer,  collector,  farmer  of 
customs,  subsidies,  imposts,  or  other  duties,  within  any  port 
of  the  .realm,  collector  of  the  tenths  of  the  clergy,  collector 
of  any  subsidy  or  fifteen,  receiver-general  of  the  revenues  of 
any  county  or  counties,  answerable  in  tb9  re4;eipt  of  th^  epb* 
ckequer,  or  in  the  court  of  wards  and  liveries,  or  tbe  dnofay 
oi Lancaster,  clerk  of  the  banaper,  now  faat}i,.or  «t4uijriiMQ 
hereafter  shall  have,  within  tl^e  time.whikthe.or  they»  ovany 
of ,  them  shall  remain  accountable;  sfbaP,  for  the  psymMit  asi 
satisfaction  unto  the  Quee^'s  Majesty,  her  beirs  jmA^BHc*^ 
cessors,  of  his  or  their  arrq^ragc^s^  at  any  time  hereafter  tb 
be  lawfully,  according  to  the  laws  of  this  realm,  ad|ii4|pod. 
and  determined  upon  his  or  their  account  (all  hirdue  and  rcs-^ 
^souable  petitions  being  allowed)  be  liable  to  the  payment 
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described  by  the  Lord  Chief  Baron  as  a  single  M3^. 
code,  conceintrating  the  existing  law  on  the  sub- 
ject, with  some  additions  and  amendments),  a 
great  number  of  official  persons  to  whom  public 
money  may  be,  from  time  to  time,  imptested,  and 
receivers  and  collectors  are  specially  enumerated 
as  intended  to  be  placed  by  that  statute  in  the 
sitnation  of  debtors  to  the  Crown,  by  writing 
obligatory,  having  the  effect  of  statute  staple— 
and  that  a  complete  judicial  exposition  of  diat 
statute  is  iiirnished  by  the  judgment  of  the  Lord 
Chief  Baron,  in  the  case  of  The  King  v.  Smithy 
where  an  obvious  distinctipn  is  taken  between 
persons  originally  liable  to  the  Crown  process  at 
cbtnmon  law,  and  such  as  come  within  the  de- 
sqriptlon  of  persons  enumerated  in  the  act  of 
Parliament  of  the  13  Eliz. 

.  They  submitted  that  a  preliminary  question 
aMSd  in  the  present  case,  as  it  regards /owei, 
Which  was,  (as  in  the  case  of  77/ e  King  v.  Smith, 
as  it  regarded  Loffi)  whether  Jonts  was  <Hr  was 
not  such  a  pubHc  officer  or  collectbr  as  would  be 
Within  the.  description  of  any  of  the  persons  so 

pavticulady 

thereof,  and  be  pat  and  Iiad  ia  execution,  for  tlie  payment  of 
suph  arrearages  or  debts  to  be  so  adjudged  and  determined 
upon  any  such  treasurer,  receiver,  teller,  customer,  collector, 
farmer,  officer,  or  accountant,  as  is  before  named,  in  like  and 
in  «i  large  and  beneficial  manner  to  aU  intents  and  purposes^ 
as  if  the  same  treasurer,  receiver,  teller,  customer,  farmer,  or 
collector,  upon  whom  any  such  arrearages,  or  del)ts  shall  be 
Bd  adjudged  or  determined,  had  the  day  he  became  first  officer 
or  accountant  stood  bound  by  writing  obligatory,  havin^^  the 
eflbntjof  ft  statute  oi  the  staple,  to  her  Majesty,  her  heirs  or  ' 
successors,  for  the  true  answering  and  payment  of  the  same 
arrearages  or  debts." 
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tn9.  paittcularly  mentioned  iu  the  13th  of  EUt:aietk^ 
^^^1^^  that  so  parallel  were  the  two  cases,  as  that  all 
wad  vaonhtf  which  was  observed  by  the  Lord  Chief  Baron  re- 
AnoRHET.  specting  Lqftf  in  the  case  cited,  would  be  pre- 
cisely applicable  to  Jones  in  the  present ;  from  all 
which,  they  observed,  it  must  be  taken,  that  Jcnts 
here  was  precisely  what  Colonel  Lofft  was  there, 
a  person  not  specially  indebted  to  the  Crown,  nw 
a  receiver  of  public  money,  within  the  statute  d 
Eliz.  (and  of  course,  therefore,  not  >vithin  the 
previous  statutes),  and  consequently  that  like  the 
proceeding  in  that  case,  the  present  extent  against 
JoneSf  as  affecting  the  lands  in  question,  must 
also  be  founded,  if  it  could  be  supported  at  all 
on  the  part  of  the  Crown,  not  on  any  statute^  but 
on  the  common  law. 

Anticipating,  that  under  the  words  ^^  treasurer  or 
receiver  of  any  sum  of  money  imprest^  or  ^ker- 
wise,  for  the  use  of  the  Queen's  Majesty"  which 
certainly  (they  admitted)  seem  at  fir^t  sight  to  be 
most  comprehensive  words,  it  would  probably  be 
contended  in  this  case,  as  it  was  in  The  King  v. 
Smith,  that  Jones  was  a  receiver  of  money  imprest 
or  otherwise^  for  the  use  of  the  King  ;  they  in'- 
sisted  that  the  answer  to  that  had  been  already 
furnished  by  the  Lord  Chief  Baron  in  the  same 
case,  his  Lordship  observing,  that  "  receiver"  and 
"  collector,"  as  used  in  that  act  of  Parliament,  docs 
not  mean  any  person  who  gets  the  King*s  money 
into  his  hands  * ;  general  as  the  words  may  ap- 

Jjear 

'^  An  exposition  of  the  tme  meaning  of  the  technicsl  tern 
^*  imprest^"  as   understood  and    employed   in    the   sercral 

goTemnieat 
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pear  to  be ;  but  that  they  must  be  construed  with 
reference  to  the  whole  tenor  of  the  statute,  and 

that 

government  offices  in  the  conne  of  their  duty,  may  serve 
to  remove  or  considerably  lesson  what  appears  by  the  report 
of  the  case  of  The  King  v.  Smith,  to  have  been  the  prinoipal 
difficulty  which  the  Lord  Chief  Baron  {M'Danaid),  consider- 
ed, that  the  Court  had  to  surmount  in  determining  that  case 
as  they  have  done — the  apparent  universality  of  the  general 
words  *'  receitfer  of  Avy  turns  of  numey  by  inqirest,  OR  other- 
wise, for  the  me  of  the  Queen's  MqfestyJ' 

It  is  to  be  inferred  from  the  judgment  that  the  words  **  or 
otherwise,'^  as  applied  relatively  to  the  antecedent "  receiver,^ 
had  been  contended  in  argument  (a)  to  be  sufficiently  com- 
prehensive to  include  every  receiver  of  any  money  belonging 
to  the  Crown,  on  any  account  or  by  any  means  whatsoever, 
and  probably  that  the  words  **  for  the  use  of  the  Queen's 
Majesty,"  were  equivalent  to  ''  in  trust  for  the  Queen."  If 
the  oj^dal  import  of  the  term  "  imprest,"  however,  be  taken 
into  consideration,  those  words  will- not  appear  to  be  so  com- 
prehensive in  effect  as  they  must  have  been  contended  to  be 
in  pur]K>rt« 

The  term  **  imprest"  is  the  operative  word  which  is  used  in 
the  treasury  warrants,  and  other  government  authorities,  for 
the  issue  of  pvblic  money ;  and  it  is  only  known  in  the  public 
offices,  as  applied  to  montj  issued  by  and  out  of  the  trtor 
sury  to  some  one  of  them,  in  charge  to  pay  it  over  to  par- 
ticular persons  for  certain  purposes:  or  it  is  sometimes, 
though  not  frequently,  issued  immediately  and  directly  to  the 
individual  authorized  by  the  warrant  to  receive  it,  in  considera- 
tion of  the  performance  of  some  specific  duty  in  the  public 
service ;  and  such  money  is  said  to  be  imprest  when  issued 
direct  from  out  of  the  revenue,  whether  it  be  in  the  usual 
course  to  tlie  office  of  the  particular  department,  whose  duty 
it  is  to  transact  the  business,  in  respect  of  which  the  expen- 
diture 
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Casbuui 
and  another 

V. 

Attornby- 
General 
andotbcrk 


(a)  It  is  to  be  regretted  that  the  learned  Editor  has  not  given  the  sab- 
ttance  of  the  argoment  in  this  case,  more  particularly  as  it  was  argued 
twice,  by  the  present  Lord  Chief  Justice,  and  Serjeant  WiUitam  for  the 
Crown,  and  by  Dumpier  and  Dauncty  for  the  defendant. 


4^ 


Cases  in  the  ExcHsauEA, 


Mid. 

«ad  anodier 

«. 

ArroRNfiT- 

General 

andotlien. 


that  they  are  limited  and  controlled  by  the  other 

very 

ditore  u  incurred,  or  whether  it  he  imprested,  or  rather, 
perhaps,  more  properly  speaking,  issued  hy  way  of  imprest,  to 
private  individuals,  to  meet  the  charges  attending  the  execu- 
tion of  some  proposed  puhlic  service  to  be  performed,  or  super- 
intended hy  them.  Tlie  amount  of  money,  stores,'  &c.  so 
imprested,  is,  de  facto,  to  be  accounted  for  by  the  person  to 
whose  hands  such  money  or  stores  are  entrusted  in  charge, 
and  such  a  person  becomes  thereupon  instantly  an  accountant 
of  the  Crown,  As  an  example,  the  defendant,  in  the  case  of 
The  Attorney-General  v.  Lindegren,  reported  in  a  former  part 
of  the  present  volume  of  these  Reports,  is  an  instance  which 
may  serve  to  make  the  situation  of  such  a  person,  as  so  con- 
nected with  the  government,  fully  understood  (a).  He  was 
an  individual  to  whose  account  public  money  had  been  im- 
prested—  an  immediate  receiver  of  the  public  property  — 
a  receiver  of  money  issued  by  way  of  imprest  (to  himself:) 
now  had  he  not  been  a  receiver  by  way  of  imprest,  he  would 
then  have  been,  in  the  language  and  letter  of  the  act,  a 
"  receiver  of  money  otherwise  for  the  vsn  of^  the  King. 

It  is  also  observable,  that  it  may  happen  that  some  of  the 
numerous  descriptions  of  persons  and  officers  coming  within 
that  general  head  in  the.  statute  of  Elizabeth,  msij  not  be  piA- 
lichf  known  to  be  of  the  number  of  such  persons.  Thos 
whilst,  ou  the  one  hand,  a  mere  parish  collector  of  assessed 
taxes,  although  a  character  of  notoriety,  is  not  a  receiver  hy 
imprest,  or  othervrtse,  for  the  use  of  the  Crown — as  it  camot 
be  said  that  the  money  received  by  him  at  any  time  from  the 
tax  payers,  is,  in  his  haic^ds,  money,  either  impressed  to  him, 
or  received  by  him,  for  the  use  (in  its  proper  sense,  as  will  be 
presently  noticed)  of  the  Crown  — yet,  on  the  other  hand,  an 
individual  not  ostensibly  known  to  be  such,  might  be  within 
the  statute  a  receiver  of  the  King's  money  by  imprest,  or  at 
least  an  accountant,  as  having  received  it  otherwise  for  the  use 
of  the  Crown ;  and  therefore  it  should  seem  that  the  lands  of 
sttch  a  person  would  be  bound,  although  he  were  not  generally 
known  to  the  public  to  be  an  accountant  of  the  Crown ;  or,  in  the 
words  of  Lord  Chief  Baron  McDonald,  a  public  officer^  or  pidh 
lie  collector,  which  his  Lordship  observes,  (p.  46.)  all  the  per- 
sons referred  to  in  the  act  are,  bat  with  great  deference,  regard 

beiog 
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Very  particular  descriptions  of  the  persons  enu- 
merated 

being  had  to  the  meaning  of  the  term  •*  imprest;**  th«  duty  to 
dccoant,  and  the  liability  of  the  accountant,  does  not  so  mnoh 
depend  on  the  publicity  of  the  employment  or  offioBp  as  tiie 
nature  of  the  charye,  and  the  issue  of  the  means. 


1B19. 


Ga&bbrd 

and  anoth/er 

▲ttoriikT'* 
GniERix 
and  oUien. 


To  illustrate  the  observation  with  which  this  note  com- 
mencesy  it  may  be  worth  suggesting  that  the  words  (receiver) 
''  for  the  use  of  the  Queen's  Majesty,"  do  not  substantiaUj 
carry  it  much  further,  for  it  is  observable  that  the  words  are 
for  (not  to)  the  use  of;  and  therefore  with  reference  to  the 
nature  of  imprest  money,  which  is  invariably  furnished,  as 
before  shewn,  for  some  special  occasion  on  which  it  is  to  be 
expended^  the  word  use  must  be  understood  as  meaning  «er- 
viecm  The  distinction  would  theh  be,  that  those  words  in  the 
act  are  not  generally  applicable  to  any  receiver  of  the  Kin^s 
money  to  the  use  of  (or  in  trmt  for)  his  Majesty,  and  who  would 
hare  to  pay  it  over  entire,  without  furnishing  any  account  ^ 
butjQjsrely  to  persons  receiving  money  yrom  the  king  for  the 
service  of  the  king,  and  to  be  expended  on  that  service^ 
which  at  once  renders  him,  on  the  receipt  of  it,  instanter  ac- 
countable (in  the  proper  sense  of  the  word)  to  the  Crown  for 
the  money  received,  to  be  setrofF  against  the  expenditure  in- 
curred. Thus,  in  the  case  of  The  King  v.  Smith,  the  money 
was  imprested  to  the  paymasters-general  of  the  forces  (not  to 
JU^t)  by  the  treasury  warrant  for  army  services,  and  by  them 
paid  through  the  agents  of  Lofft,  as  the  colonel  of  the  levy,  to 
the  regiment*,  and  he  {Lofft)  is  to  account  for  it  at  the  woT" 
office: — and  in  point  of  fact  the  money  paid  to  General  Lofft, 

on 

^  The  following  docnments  afford  examples  of  the  difTerent  tenor  of 
the  instruments,  by  which  Issnes  of  public  money  are  made  to  penoBB  in 
distinct  characters ;  the  ftnt  renden  tha  receiver  aceoantable  to  the  king ; 
the  secoBd  expressly  discharges  him|  reodering  him  only  aecountable  to 
tiia  sceretery  at  war. 

"  G.  it 

"  Our  wiU  and  pleasure  is,  that  out  of  any  money  in  your  hands, 
or  ihat  may  be  impretted  to  you  for  this  service^  you  do  issue  and  pay  unto 
our  trusty  and  well  beloved  A,  B.  Esq.  agent  for  commissariat  supplies, 
or  to  his  assigns,  the  sum  of  100,0091.  without  deduction  hy  fr«y^  tm- 
pr«s«,  and  upon  account  to  defray  the  expences  of  his  department,  and 
VOL.  VI.  GG  for 
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fSlf •      sierated  there,  in  respect  of  whom  that  act  is 
""^""^"^     expressly  declared  to  have  been  passed. 

Casberd  *  "  Thpv 

and  another  ^^^J 

A¥Wk#i[Y-  on  the  occasion  of  his  levy,  was  ordered  to  be  issued  to  his 
J^!!m!1^  ^g®^^  ^y  ^®  ordinary  document,  a  letter  from  the  secretary 
at  war  to  the  paymasters.  That  letter  merely  signifies  his  Ma- 
jesty's pleasure  that  the  paymasters-general^  out  of  the 
monies  advanced  to  them  on  account  of  the  recruiting  ser- 
Tice,  issue  to  the  agents  of  Major  l^fft»  who  had  undertaken 
to  raise  a  corps  of  foot,  the  sum  of  — -/.  for  which  the  pay- 
master-general shall  be  fiirnished  with  the  proper  vouchen. 
Hie  ram  so  issued  by  them  (by  draft  on  the  bank)  is  after- 
wards ordered  to  be  paid  to  them  by  a  treasury  warrant, 
called  a  covering  warrant 

« 
There  is  to  be  found  in  Madox^s  Hiti.  of  the  Excheq.  toL  L 
chap.  X.  s.  xiii.  p.  387»  (a  book  of  authority  in  matters  of  tliis 
nature)  a  definition  of  the  issue  of  public  money,  by  way  of 
prest  or  imprest,  ,by  which  these  observations  are  support- 
ed, marking  distinctly  and  clearly  both  the  difference,  and 
the  analogy  (as  far  as  it  holds)  between  persons  to  whom 
public  money  is  properly  said  to  be  imprested,  and  those  who 
have  otherwise  received  the  King's  money  for  the  use  (se^ 
vice)  of  the  Crown. 

"  Moreover  (says  the  author  of  that  book)  sometimes  the 
**  King's  money  was  issued,  by  way  of  prest  or  i$i^reit  dc 

^  "  pne$tito, 

for  80  doing,  this,  with  the  acquittance  of  the  said  A.B.  of  lusaMigDiy 
sball  be  your  warrant  and  discharge." 
.  Tf  thi  Paymastera-generalf  t^e.  4re. 


His  Migesty's  land  forces  at  home  and  abroad,  excepting  IrtUai. 

WarroMt. 

To  the  Right  Honorable  the  Paymaster-general  of  his  Majesty's  bud 

forces  for  the  time  being. 

"  Yon  are  hereby  authoriaed  and  directed,  out  of  such  monies  as  sre 

ia  or  shall  come  to  your  hands,  applicable  to  army  services,  to  issne  to 

the  colonel  or  commandant  of  the regiment  of ,  or  to  his  isiign»» 

the  sum  of         ■■  l,  for  the  ordinary  services  of  the  said  corps  for  tbeye*' 

,  the  same  to  be  issued  without  deduction,  and  withtmlt  other  «- 

count  than  such  as  is  liable  to  be  rendered  under  the  authority  and  direc- 
tion of  the  secretary  at  war."— Given  at  the  War-pffice,  &c. 

(At  the  foot  of  the  warrant  is  a  common  receipt  in  these  words :) 

"  Received  the  — -  day  of ,  of  the  right  honorable  tliep«y 

master-general,  the  above  sum.^     •" 
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They  then  drew  the  attention  of  the  Court  to 

the 

**  prcsstito,  either  out  of  the  receipt  of  Exchequer,  the  iDord- 
**  robe,  or  tome  other  of  the  King's  trecuuries.  Imprest  seems 
**  to  have  been  of  the  nature  of  a  concreditum  or  accom- 
**  modatum.  And  when  a  man  had  money  imprested  to  him, 
"  he  immediately  became  accountable  to  the  Crown  for  the 
**  same.''    He  then  gives  the  following  instauces. 

**  In  the  6th  Stephen,  an  acconnt  was  rendered,  at  the  Ex* 
"  chequer,  of  certain  monies  imprested  to  the  acconntanli 
"  when  the  Empress  came  into  England/*  (a) 

"  In  the  2d  Richard  I.  William  PuiMcll,  Constable  of 
•^  the  Tower  of  London^  accounted  for  monies  which  he  had 
"  received  out  of  the  Kitig's  treatury,  for  certain  works  to  be 
"  dene  at  the  Tower."  {b) 

Serortd  other  instances  are  adduced  to  the  same  effect, 
concluding  with  the  following.  In  the  18th  year  of  the  same 
King  {Edward  I.)  Richard  Foiun  accounted  for  several  sums 
of  the  King's  money,  which  he  had  received  of  Henry  Be 
Bray  Escheatour,  for  the  expences  of  the  King's  horses. 

It  may  be  added,  that  as  it  thus  appears  that  persons  to 
whom  the  King's  money  was'  imprested,  or  who  had  otlier- 
wise  received  it  for  the  use  (service)  of  the  King,  were  both 
ipso  facto  rendered  accountants  of  the  Crown  at  the  common 
law,  it  is  probable  that  the  Legislature  might  have  intended 
that  they  should  both  be  brought  within  the  description  of 
persons  whom  the  statute  was  passed  to  affect,  by  rendering 
their  lands  subject  to  seizure  :  and  that  the  persons  to  whom 
public  money  has  not  been,  strictly  speaking,  imprested,  but 
who  have  otherwise  received  it  for  the  pidtlic  service,  may  be 
the  persons  meant  by  those  latter  words  in  the  act  of  parlia- 
ment. 
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Gbvsiui. 

and  othca* 


(a)  D€  pr^estitis  r^,  puu  rex  ei  f^testUti,  quando  Imperairix  ttnit  in 
Angliam*    Mag.  Rot.  5  Stephen,  Rot.  16.  a. 

(fr)  WiUeUnus  Puintellus,  Constubulariui  Turria  Londonia,  rcdeMSc  CC 
Sc  xvj  I,  Si  xiij  s,  &  iiij  d,  quos  recepii  de  Tkesauro  ad  operationes  Turris  Lat^ 
dtmia;  and  for  divers  olher  snnis.    Mag.  Rot.  2.  R.  l.  Rot  1.  a. 
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IMd.      tfec  14  JS/i;8r.  c.  7*,  which  had  extended  the  pio^ 

^'^''•^;^^^     visions  of  the  13th,  to  sub-collectors  of  the  tenths 

«»i  another    and  subsidies  of  the  clergy;  and  that  they  used  to 

A^fttmw^-  shew  that  the  former  sitatttte  had  not  been  con- 

tStSSwJi    ^siidered  by  the  legislature  a$  being  so  general  and 

cpjinprchensive.iu  its  object  as  it  had  be^n  cpn- 

toided  to  be  at  the  bar,  and  as  (they  insisted)  it 

h^  been  judicially  held  not  to  be  in  the  case 

J^for^  cited  of  The  King  v.  Smith ;  in  slynrt,.  that 

^e  former  act  had  not  included  all  receivers  of 

the  King's  money,  or  persons  who  might  get  the 

King's  .money  into  their  hands  by  any  means 

whatsoever* 

They  proceeded,  in  the  next  stage  of  the  ar- 
gument, to  shew  that  the  Crown's  right  to  seize 
its  debtor's  lands,  as  at  present  constituted,  was 
whQlly  created  by  the  legislature,  and  must  there- 
jforq  ^nd  upon  the  true  constructicm  of  the 
sev-^ral  statutes,  observing,  that  further  facilities 
bad  beeai  thpught  fit  to.  bcj  extended  to  the  Crown 
by 'suacegsivie  .aots.of  Parliament  for  thfi.rp- 
pQViery  of  its'>  debts,  ^larging  the  ppwer  .of.?i;e- 
•§pr.ting  to  itB, debtor's  lands;  and  hiivii?g  reff^ed 
again  to  the  13th  JB/i«.  c.  4.4-^7 th,  c.  3.— ^39tb, 
c-7.~43d,  c.  9f  and  the  1st  James,  c.  £5.  s*31, 

tjiey 

"^Hhn^  ilet,  prroCiWtiAg  hi  th^  reeilal^  ta  b^ntceimj(*t 
^f oiclipg .  afid  r^r^  .U.gre^,  d^ceiU  4^  t^  t<^ |Q?ew'» 
Majesty,  and  to  the  prelates  &c.  hy^  under^ollectois  of 
tenths  <tc.  appointed  by  dni  wk^'ike  drcAi2^^*4^<!.4aiSfe, 
Tlmt  tbe>13£SkVfihkllkt^d'td(idl  aifisii)iiidf»;coUe^^^- 
qnd  to  their  lands  &c^ iu  lif^o^  f(^ipi^fi^f\^l^^,%,^Vpf' 
receivers,  and  other  persons  accountant,  whom  the  said  act 
specialty  and  expressly  coneernelh;  in  as  attipre' wiid'ki  if  sncll 
under  ooUeetor  were  imnrndbat^ly  atebm/iitaMiXo  tfie<lfieet/s 
Majesty. 


MILART   TERM,   59  OEO.  III.  '4S1 

they  particularly  dwelt  upon    the   QSGio.  I!I.       '^^l^- 
c.  35,  as  having  made  a  most  important  alteration     cuw^ro 
on  behalf  of  the  Crown,  hi  the  perfection  of  its    ««^*J^ 
previous  remedies   and  powers,  by  authorizing^  a  ^J^^^^JJ^" 
sale  of  the  accountant's  lands,  oh  a  sumniary  aji-    rW^*w«- 
plication  to  the  Court  for  an  order  for  that  pttt- 
pose;  although  that  act  (they  submitted)  had'httt 
extended  the  previously  existing  statutory  rights 
of  the  Crown  as  against  its  debtor,  but  mi^i-cily 
gave  readier  effect  and  practicability  to*  such  as 
had  been  before   given;    neither  had  either   of 
them  augmented  the  number  of  persons  liable 
under  the   18th  and  1 4th  of  Eliz.  and  they  ob- 
served, that  since  the  25  Geo.  IIL  there  had  been 
no  other  statute  on  the  subject 

Then,  anticipating  the  main  objection  oil  which 
the  present  question,  as  it  regarded  the  Crown, 
depended— -that  the  deposit  of  the  title  deeds  by 
Jones  in  the  hands  of  the  plaintiflfe  had  not,  ev6n 
if  they  should  be  held  to  create  an  equitable  rigrit 
against  Jones^  given  them  a  lien  on  the  lands  to 
which  tliey  related  against  the  CPozm-^  they 
submitted  that  the*  decision  of  this  Court  on  that 
point,  must  depend  on  the  construction  which  the 
Court  should  put  ^n  the  act  of  the  9^5  Geo  All. 
That  act,  they  repeated,  had  merely  given  the 
GrowB  a  pow^r.  ta  ^pply  fiummaiUy  far  an  Order 
'to  '^1  ity  de'bbor'i  lanAi,'  A^hich  ctfuld  only  be 
rightfully  .^ej^ed  wn^l^^j;  tl^e*,,pfp visions  of  tJic 
ISEliaiid;  a^adtit^y  itontended  ithat  aU  that  the 
CrOA^itAvas  erititled'to  ^ell  tirider'the'^2!5=C?(?o/  JiT. 
\vdis[expTe^^^^  ^s^^at^^.md  ?>i- 

Ur^  of  »thgi  .\debtor  \thaeiii ;  jHmh'j0i€itmlrvl^ 

OG3  '^"'tlfc 
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1810.  the  order  of  the  Court  for  the  sale  of  Joneses 
^^^'^'^^  freehold  property,  under  the  extent,  they  ob- 
and  another  served,  had,  in  point  of  fact,  pursued  in  its 
language  the  words  of  the  statute,  directing  ex- 
pressly the  sale  of  all  his  "  right,  title,  estate, 
interest,  and  equity  of  redemption''  therein,  adopt- 
ing the  very  distinction  now  taken  between  the 
land  itself,  and  the  quantity  of  interest  of  the  per- 
son entitled  to  it. 


r. 
Attorwet- 

GfiNBlUL 

and  othein. 


They  admitted  that  that  statute,  in  directing 
the  mode  of  conveyance,  uses  words  certainly 
which  might  give  rise  to  some  little  argument, 
because  it  directs  that  the  conveyance  of  the 
lands  &c.  so  to  be  sold  by  the  Deputy  Remem- 
brancer, shall  be  niade  by  a  deed  enrolled,  and 
that  thereupon  the  bargainee  shall  hold  the  lands 
8ic.  (the  righty  title,  estate^  and  interest  of  the 
debtor  therein,  only  having  been  before  directed 
to  be  sold)  for  his  own  use  and  benefit,  not  only 
against  the  extent  of  the  Crown,  but  also  against 
such  debtor  of  the  Crown,  or  the  surety  or  sure- 
ties, unless  by  a  title  paramount  to  and  available 
IN  LAW,  against  such  extent.  But  they  submitted 
that  those  latter  words  should  be  so  construed  as 
to  give  effect  to  the  object  of  the  statute,  and 
that  they  could  not  be  limited  to  the  precise  letter, 
so  as  to  let  in  merely  rights  strictly  legal,  in  ex- 
clusion of  equitable  claims — that  great  injustice 
would  be  done  by  such  a  construction  so  limiting 
the  operation  and  object  of  the  act;  whereas  it 
might  be  easily  obviated,  by  giving  to  the  statute 
throughout  a  construction  consistent  with  itself 
in  its  various  paits,  and  consistent  with  its  ge- 
neral 
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iieral  policy,   the  obvious  and  rational  meaning       i^io. 
of  the  Legislature,  and  with  justice.  CAsaw» 

and  anotkcr 

They  then  adverted  to  the  decision  of  this  attowht- 
Court  in  the  case  of  Broughton  v.  Davis  and  the  ud  otb«r«» 
Attorney  General  (a),  as  furnishing  primd  facie 
'  an  authority  in  favor  of  the  defendants,  and  to 
the  manuscript  cases  appended  to  the  printed 
report  of  that  decision,  by  way  of  note,  (but  now 
aBout  to  be  more  fully  brought  before  the  Court), 
observingt  that  they  would  be  cited  on  the  other 
side,  as  determinations  conclusive  against  the 
plaintiffs.  The  principal  case,  they  contended, 
had  no  sort  of  application  to  the  present,  because 
that  was  decided  on  the  express  ground  of  clear 
fraud;  whereas  this  case,  on  the  part  of  the 
plaintiffs,  was  not  tainted  even  by  suspicion. 
With  respect  to  the  short  notes  of  the  manuscript 
cases,  they  observed,  that  they  had,  to  serve  the 
present  argument,  procured  very  full  statements 
of  all  the  proceedings  which  had  taken  place  in 
both  those  cases  (A),  and  of  the  result  of  each, 
from  which  it  would  appear,  although,  from  their 
still  very  incomplete  state,  they  afforded  but  un* 
satisfactory  conclusions,  that,  as  far  as  they  could 
be  applied  in  the  decision  of  the  present  case,  so 

far 

(a)  Ante,  toI.  i.  p.  210. 

(h)  Tk$  King  V.  9mw,  and  The  King  ▼.  Bemon. 

Tint  Lard  Chief  Baron  haring  stated  those  cases  at  length, 
in  delirering  judgment,  pages  405 — 467,  and  declared  that^ 
.  they  did  not,  in  his  view  of  the  case,  favor  the  arguments 
of  the  Counsel  for  the  Crown  on  tms  question,  they  are  not 
farther  noticed  here. 

G  G  4 
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1B10.       ^  from  detenmning  the  point  now  before  tke 

Coort   in   &ror  of   the  Crown,    die  imperfect 

doctrine  deducible  from  them  would  add  strength 

^Ououul'   *^  ^  plaintiff's  case,  and,  as  far  as  itwut, 

wd  ocien.    ^uronld  support  the  argoments  submitted  on  Acir 

behalf. 

Anticipating  that  it  might  perhaps  be  eon- 
tended,  on  die  part  of  the  Crown,  that  the  de* 
posit  in  this  case  was  not  such  as  would  be 
sufficient  to  create  an  equitable  lien,  diey  ad- 
verted again  to  the  circumstances  of  the  tram- 
action,  as  applicable  to  that  question,  (and  mark* 
ing  emphatically  the  fact  of  the  bond  bdsg 
impressed  with  a  mortgage  stamp),  they  #ftb- 
mitted,  that  the  facts  on  which  the  qoeMioif^'mv 
under  discussion  was  founded,  btonght  dikcase, 
pn  the .  one  hand,  pi^ecisely  within  the  audiority 
i>f  Mwsel  V.  Russel  (a),  and  on  the  other,  com- 
pletely 

(a)  1  Bro.  CIu  Ca.  209. 

The  following  cases,  decided  in  the  Court  of  CHancerji 
bave  all  recognized  and  confirmed  the  doctrine  in  JRussel  r. 
Russel,  although,  in  many  of  them,  that  decbion  has  been 
pinch  regretted. 

In  Ex  parte  Wethmell*,  the  Lord  Chancellor  heM  tbe 
pere  possession  of  title-deeds,  if  no  other  purport  be  she^wn, 
to  be  eoidence  of  an  affreement  thai  the  estate  itseff  shall  he  a 
Hcurity  for  mtmey  adpstneed  bjf  the  holder,  throwing  the  mss 
of  proof  on  the  party  to  whom  the  d\»eds  b^Iodg*'  liiEz 
parte  Haighf,  his  Lordship,  much  liMnentin^  ihb  S^t^mhis: 

tioa 

•  11  Vci.  401.  t  IbidrlWS.  t  '      " 

I  In  a  note  to  (hat  caw  (Ev  farU  Hmgk}i,iU  iObancdior .»  mportol  (o  haf^ 
refund  (in  a  matter  which  c^ine  before  him  aboigt  t^o  saii^tMiVB)  lQtf<N»i4ers 
^cpoftit  of  deedi  as  a  mortgage;  but. the  circomstaacoi  atttj;^iog,  Uiat  depOMt  ace 
not  stated,    £t  vide  Ex  parte  Cmbc,  17  Ves.  369. 
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^etely  distinguished  it  from  that  of  Norfis  v.       1819. 
/iTittiwow  (tf) ;— which  they  supposed  would  v  be     ^^^^ 
cited  on  the  part  of  the  defendants,  as  shaking    and  «notbef 
the  authority  of  Russel  v.  Rwsdf  and  impugn-    Attornby- 
ing  the  doctriae  of  the  validity  of  such  liens~p    and  otbcn. 
because   there  was   not  only,    in    the    case  ,  of 
Norris  v.  Wilkinson,    no    proof   of   the    deeds 
libaving  beeiQt  delivered  as  a  pledge,  but  there  was, 
on  the  contrary^  positive  evidence  of  their  having 
been  merely  handed  over,  and  for  a  very  different 
purpose ;  whereas  here,  on  the  other  hand,  ev)esy 
thing  which  could  concur  to  give  positive  indica- 
tlQn  of  an  intention  to  deposit  strictly  by  way  of 
liem,  and  for  the  security  of  money,  is  manifested 
both  jby  the  conduct  of  the  parties,  and  the.  ex- 
^pI^9  purpose. of  it  being  declared  in  the  recital 
of  the.  bond,  with  a  view  to  obviate  all  doubt  of 
that. intention.    That  ^rpoae,  according  to  die 
•  ff    •  '..  '  /' .       ^  language 

tion  of  Lord  Thurlowt  in  Ruuel  v.  Rtutel,  held,  neverUieleBS, 
that  the  Court  were  bound  by  it. 
• 
In  Kennngton  (Ex  parte),  *  the  latest  i^eported  case  on  the 
subject^  the  Lord  ChapceUor,  giving  judgjmenty  is  represented 
as  saying,  **  It  has  been  so  long  settled,  that  a  mere  deposit  of 
**  deeds,  mthout  a  single  word  passing,  operates  as  an  equitable 
**  m^rtgagf,  tbati  wbatov^v  I  might  hn^  tkoaght  originaUj, 
'Vl  must  act  upon  that  as  setded  latirj'  ..His  Lordship  im- 
mediately adds,  "  I  haye  often  expressed  my  surprise,  how 
/'  it  came  to  ba  so  settled,  as  judicial  decisions  are  to  be 
'\foxind,  that  a  lien  upon  deefis  mayeaaist  without  gimig  a 
\'  figkt  a/t  law  tqtke  eftfUen" 

(a)i2Ve8. 192. 

•  «  V«.  Sc  Bca.  83.— Sec  also  Edge  v.  Worihington,  1  Cox  C.  C.  tl3. 
mlHt  Ev  p^rte  BnUeei,  2  Ibid.  S43.  Ex  parte  Comings  9  Ves.  115.  Hicrn 
•7.  Mm,  13  Ibid.  114.  Ex  parte  Mount/ort,  14  Ibid.  606.  and  Ex  parte 
ijptgaton,  17  Ves.  227, 
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language  of  the  Master  of  the  Rolls,  in  the  case 
of  Norris  v.  Wilkinson^  it  is,  which  alone  can  be 
conclusive;  *<  such  acts  (observes  his  Honor)  do 
appear  so  unerringly  to  speak  its  piirpose,  as. to 
dispense  with  extrinsic  testimony."  Here  axe 
moreover  written  declarations  of  that  purpose 
expressed,  both  in  the  indorsement  on  the  en- 
velope of  the  deeds,  and  in  the  condition  of  the 
bond  which  has  been  given,  and  which  has  even 
been  impressed  with  a  mortgage  stamp,  according 
to  that  intention,  and  the  fact  of  its  being  alto<» 
gether  a  mortgage  transaction. 


As  far  as  the  Crown  was  really,  in  point  of 
fact,  interested  in  the  result  of  this  proceediogf 
they  suggested,  that  the  security  of  the  parish 
being  sufficiently  ample  to  protect  the  Revenue 
from  actual  loss  in  any  event,  there  could  there* 
fore  be  no  reason  in  this  case  for  depriving  the 
plaintiffs  of  the  effect  of  their  pledge,  on  the 
ground  of  postponing  the  right  of  the  individual 
to  the  general  rights  and  interests  of  the  public. 

They  concluded,  by  citing  the  cases  of  The 
King  V.  AUamon  (a),  and  The  Attorney  General 
v.  fFhite  (i),  as  authorities  establishing  the  ground 
of  distinction,  on  which  the  plaintiffs'  arguments 
had  mainly  proceeded,  between  the  case  of  debtors 
to  the  Crown  by  simple  contract,  and  that  of 
debtors  of  record.  In  the  first  of  those  cases, 
judgment  was  given  for  the  King  expressly  on 


(a)  Parker's  Bep,  360. 


(h)  Com.  Eep«  439. 


the 
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the  principle  of  the  debt  having  become,  by 
the  inquisition^  a  debt  upon  record,  which  im- 
plies, notice ;  therefore  the  administrator  was  held 
bound  to  pay  the  Crown's  debt  (being  of  record) 
before  the  bond  debts  of  the  subject  creditors 
But  there  the  Court  also  held,  that  if  the  bonds 
had  been  paid  before  the  inquisition,  or  before 
the  administrator  had  actual  notice  of  the  debt 
to  the  King,  such  payment  would  have  been 
good  against  the  King,  because,  until  the  debt 
was  upon  record,  the  administrator  had  no  means 
of  discovering  that  a  debt  was  due  to  the  King, 
And  in  the  other  case,  it  was  also  held,  that 
debts  due  to  the  King,  which  are  not  of  record, 
seem  not  necessary  to  be  satisfied  before  debts 
due  to  other  persons. 
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and  oUion, 


The  Solicitor  General  and  Dauncey^  for  the 
Crown,  insisted,  first,  that  Jones,  as  a  person  into 
whose  hands  money  of  the  King  had  come,  was 
within  the  terms  of  Gerard's  proposition,  in  the 
case  of  Mines,  in  Plowden  ;  and  was  liable  to  sei- 
zure of  his  lands,  for  the  satisfaction  of  the  Crown, 
to  the  amount  of  such  money.  Secondly,  that  as 
the  duly  constituted  collector  of  assessed  taxes 
for  the  division  of  Clifton^  he  was,  in  fact  and  in 
law,  such  an  ackjiowledged,  known^  ostensible, 
and  public  officer  of  the  Crown,  (if  not  at  com- 
mon law,  at  least  within  the  statute  of  Eliza-- 
beth),  as  that  his  lands  and  general  property  were 
liable  for  defalcation  in  his  public  accounts  ;  and 
that  that  liability  extended  over  the  whole  period 
during  which  he  should  be  a  debtor  of  the  Crown ; 

although 


OiSBUL^ 
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]0io«  although  his  debt  should  not  be,  during  any  part 
of  that  period,  converted  into  a  debt  of  reoor^* 
Qn*  that  point,  tkey  took  in  limiM  what*  ^y 
snJb^oai^ed  to  be  an  essential  djstiactiDn  betwten 
i^  case  of  The  King  v.  Smith  and  the  present, 
in  the  difference  of  th|^  character  and  situation 
of  the  Crown  debtor  in  each  case.  In  the  former, 
they  contended,  that  Loffl  was  a  mere  private  in- 
dividual, whose  connexion  with  the  Crown  was 
probably  not  generally^  and  certainly  not  necest 
sm]y  Igsown ;  for  he  was  clearly  not  that  au*^ 
tborized  p^l^lic  and  notorious  officer  and  debtor 
of  the  Crown  which  Jones  in  the  present  4a88 
obviously  was.  Therefore,  they  contended,  tbat, 
sdxmttiif^  the  authority  of  The  King  v.  J^itk  to 
it$  full  eictent^  it  could  have  no  ^plication  to 
the  question  in  the  present  case.  They  then  in*- 
sisted^  that  if  Jones's  real  estate  should  be  beU 
npt  to  be. liable  at  common  law,  as  one  whoee 
lairds  wpre  liable,  in  cons€;quence  of  his  being 
entrusted  with  public  m(;mey  oonstantly  in  his 
haod^  hewas  ^till  clearly  within  the  policy  and 
puryiew,  and  even  the  letter,  of  the  statu  t^i^irfj  the 
J  3th  of  Elizabeth^  as  a  public  and  astiemible 
recjQiver  of  tjie  n:^ofiey  of  the  Kii^g,  and  at  all 
times  accountable  to  the  ^rpwuivbeing/ every 
instant  in  posse^ip^i  of  sopiQ  portioix  of  tbe 
public  roouey*  He.w^§  coUeptor.  of  ,the/King« 
revenue.;  and  9S  suo|^,  itwaSf,  ii^Qre  important,  in 
the  Qyp  of  4h^  lawj  .that  all  hi*  propieity,  which 
consitituted  hi^  rpspp;|sil}il)ty»  thei:ebyi  induciag 
?fsfij^  ju^!itfymft  ^ifoappointinppt,  ^sh,^Vl  b^Jiahte 
to  answer  for  his  deficiencies,  than  that  any  sup*! 


MR 
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)K>sed  hardship   to  an  individual  should  be  oIh       Wio. 
viated  at  the  expence  of  the  public  inconve-     cufBE«» 
nience)  by  allowing  the  private  claim  of   that    ' 
individual  to  be  preferred  to  the  common  good, 
Mrhicdi  ought  on  all  occasions  to  be  upheld  in  the 
perscMPL  and  name  of  the  Crown. 

Th€y  went  very  particularly  into  the  tferm*  df 
the  statute  of  Elizabeth^*  to  shew  that  Janes  Was; 
in  character  and  situation,  within  its  object  and 
meaning;  and  that,  consistently  with  the  judg^ 
ment  of  this  Court,  in  the  case  oiTht  King  y^ 
Smith.  . 

As  to  the  subsequent  statute  of  the  14th  Elit^ 
they  observed,  that  that  had  merely  added  to  the 
persons  described  in  the  1 3th,  a  class  who  were 
not  immediately  .accountable  to  the  Crown,  and 
expr^s^y  for  that  reason ;  whereas  Jones  wis  im- 
ttiediktely  indebted  to  the  King,  and  at  all  tiiiics 
accountable  to  the  Crown  for  the  public  money 
constantly  in  his  haiids.  It  could  only  be  on  that 
gr^iiml,  that  this  extent  in  chief  had  been  issued 
agaifist  him,  to  which  proceeding  he  woiild  not 
otherwise  have  been  liable,  Jones^  therefore,  being 
a  public  collector  and  receiver  of  the  public  money 
for  the  use  of  the  Crown,  they  insisted,  that  he 
was-  within  the  express  words  of  the  statute  of 
the  13th  EliZ.  and  without  the  ptotcction  of  the 
dottWnft'lai^'dbWri  in  the  case^ 'of  T/re'JTf;*^' v. 

Bh»hy\.'^t>!fiSsoHXay;ii!;'d^tk^^  that  a  c6l- 

(a)  2  Strange,  978. 

lector 
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CAftJIXRD 

and  another 

17. 

Attorney- 
General 

and  others. 


lector  of  the  land-tax  was  so  far  an  accountable  set* 

vant  of  the  Crown,  as  that  a  seizure  of  his  goods 

by  the  Commissioners  was  held  sufficient  to  defeat 

an  action  of  trover  brought  by  the  assignees  of  a 

bankrupt;  where,  in  a  case  between  subject  and 

subject;  it  would  not  have  been  so.    They  urged, 

alsO;  that  the  situation  and  appointment  of  a  col- 

lector  of  taxes  was  of  such  a  public  nature  as  to 

be  of  general  notoriety;  and  that,  therefore,  the 

plea  of  ignorance  of  Jones's  official  situation  could 

not  be  set  up ;  and  that  if  the  plaintiffs  had  not 

known  it,  as  they  must  have  done  from  their 

local  connexion  with  the  place  for  which  he  had 

been  appointed ;  they  might  have  ascertained  it, 

since  the  43  Geo.  III.  c.  99-  s.  46.   had,  by  its 

provision  in  that  respect,  furnished  the  public 

:5vith  the  means  of  obtaining  such  knowledge,  by 

search  at  the  King's  Remembrancer's  office,  and 

therefore  they  must  be  presumed  to  have  been 

aware  of  the  fact. 


As  to  the  terms  of  the  order  for  the  sale,  they 
observed,  that  no  argument  could  be  founded  on 
its  language,  as  applying  to  this  particular  pro- 
perty, because  it  related  to  all  the  property  of 
which.  Jones  was  found,  by  the  inquisition,  to 
have  been  possessed,  which  included  the  equity 
of  redemption  in  other  premises,  which  were  in 
fact  under  actual  mortgages  at  the  time- 


Secondly,  admitting,  argiimenti  gratidy  that 
Jones  was  not  a  debtor  of  the  Crown,  within  the 
13th  EUz.y  they  denied,  that  the  deposit  of  the 

title 
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title-*deeds  in  the  present  instance  amounted  to       1819. 
vrhat  was   called  an  equitable  mortgage,  or  gave      ca«berd 

the  depositary  any  lien  on  the  lands  to  which  and  another 

they  related:  for  they  obiected  that  it  had  not  Attornkt- 

^  ^  ,   ,  "^        •'      ,  .  General 

been  perfected  by  any  accompanying  agreement  andothcw. 
to  execute  at  a  future  time  a  legal  mortgage^  or 
any  written  declaration  of  the  purpose  for  which 
the  deeds  had  been  so  deposited^  being  hy  way  of 
mortgage^  and  that  it  had  not  been  followed  up 
by  any  subsequent  instrument  in  any  way  affect- 
ing the  property  in  the  nature  of  a  mortgage,  or 
by  any  demand  to  execute  a  further  security ;  and 
they  insisted,  that  to  become  available,  that  de- 
posit ought  to  have  been  so  perfected,  or  attempted 
to  be  perfected ;  and  that  without  it,  the  deposit 
only  affected  the  deeds  themselves,  and  not  the 
land  to  which  they  related. 

They  urged,  therefore,  that  the  main  subject- 
matter  of  the  security  given  by  Jones^  and  ac- 
cepted by  the  plaintiffs,  was  the  bond  of  Jones, 
and  that  it  never  could  have  been  intended  that 
so  high  a  security  as  a  mortgage,  was  to  have 
been  merely  ancillary  to  that  bond*,  —  and  that 
the  deeds  themselves  were  obviously  given  qud 
deeds,  and  merely  as  a  further  security  as  far 
as  the  right  to  detain  them  might  operate,  ab  in-- 
cofivenienti  upon  Jones,   as   a  security  for  com- 

•  The  condition  of  the  bond  (which  was  for  2000/.)  re- 
cited the  contract,  that  1000/.  was  to  be  secured  to  be  paid 
by  a  certain  day  thereby,  "  and  hy  the  depant  of  the  tiile^ 
deeds'* — and  that  the  deeds  had  been  delivered  by  way  of  de^ 
posit  for  securing  the  said  1000/.,  and  it  provided  that  when 
paid,  the  bond  should  be  void. 

pelling 
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,^^^     peffittgthfepayTrfentdftheiOT^ 

^iMKD     thic^-     Such'-k  dfepbiiif,  * iihey '  ins^stfefl, '  cduWifot 

iMftftdtMr    jjg^^g  jj^gjj  construed  into  an  equitable  mortgsige 

"S^Sto^'   6veti'm  tile  caJse  of  asiibject;  aiid  tHey  pfSsed 

'*«*•*«*•  ^bii  the  consideration  of  the'C^oiirt,  that  In 'We 

^coliditidh  of  the  bond  which  had  been  adWfttfl 

"tb,'^id  so  raticli  relied  on^  there  Was  no  stlpufi- 

^tidnot  engagement  on  th6  part  of  J6n^'s\  to  "pet- 

"fecv  ii-mbttgage  or  to  exdetite  'any  thar^e  \il)Oh 

l!be  Idild:  nor  was  'tliere  kny  de^aratfon  that  ft 

Wis  the  intention,  on  the  pirt  of  Jones]' "iikt^t 

depositing  the  deeds  was  preparatory  to  at/j/ii^- 

terior  object  of  incumbering    the    premises  to 

which  they  related/ 

•    Thejr  then  submittedt/  that  l!he-pliint?^^^^ 

was  not  fto  framed'  as  to  embrace  the  (fcjFt"; 

tkmipdfing  the '  Crbwn  •  to;  execa W  ^ ' nlijW^P'; 

^dttd  ^tllat  they  insisted;  was  alt  ihc  righrwH^ 

-^  -eqilifablc  •mioh^ag^,-  of-tiie^  nlost'^W^ji^ 

'^iirrci  ^fco4ld'give'  to  the  plainti^sj  eyetf^'tSjfe 

afejf^rtrft  cottld'be  cotisitffeffed;  hj  coiii^fncumj^'io 

bfe  ahegni^able mortgage (fdPM'm^ 


b..'  a  u  .r/-4ffleure 
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futHFC  legal  mortgage,  and  not  in  any  sense  in      MW. 
its^lf^  a  complete  security  for  money  due.  ca^bwd 

•od  funot^r 

«. 

.  They  also  pressed  upon  the  Court>  that  the  ^a^ww 
extent  to  which  tl;ie  doctrine  of  the  validity  and  9M  otfcew. 
effect  of  equitable  mortgages  had  been  carried 
in  Courts  of  Equity,  had,  at  length,  become 
matter  of  great  complaint,  as  it  had  materially 
affected  the  more  simple  and  intelligible  practice 
of  legal  mortgage  by  common  assurance,  and 
hdd  furnished  great  scope  for  fraud  and  col- 
lusion. 

On  the  point  of  the  imperfect  state  of  the  pre- 
sent transaction,  as  not  creating  any  lien  on  the 
Jaods  in  question  -<—  they  submitted  that  it  ^ad, 
in  all  cases  where  such  deposits  had  been  de- 
tennined  to  give  a  lien,  been  held  to  be  neces- 
sary that  there  should  be  some  aocompanying 
memorandum  of  the  object  of  the  deposit,  de- 
claratory of  the  intention  of  the  party  depositing 
liis  title-deeds,  to  follow  up  that  act,  by  exe- 
cuting a  future  perfect  mortgage,  djad  that  other-- 
wise  it  would  be  within  the  statute  of  Frauds : 
whereas  here,  on  the  contrary,  they  insisted 
there  had  been  nothing  of  that  sort  done,  or 
was  even  now  required  to  be  done ;  but  in  all 
that  had  passpd  between  the  parties  in  the  nature 
of  declaring  their  mutual  object,  the  intention 
to  mortgage  this  property  was  rather  negatived 
than  supported;  for  the  bond  was  obviously  the 
perfection  and  the  completion  of  the  agreement^ 
as  far  as  the  security  of  the  c(m9iderat;io9  money 

VOL.  VI.  H  H  had 


4jf.  CA&E5  JN  THi;,  J^%CHf^Qpm^ 

CQntr49t,  aud,  the  .^epos^t  ^f  t^ie,  titl^.^eecj^jffl 


Casberp 


'^*,.*™*''':'   iperejy.  a  secondary. Qh}Qctj,quqntujftP<ii^«f Hi 


)  i.'iir, 
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OT^wMji  ,  Pji  tlpajb  point,  they,  jojjspryfd,  thatt  tbq  aff||j 
^^pjp  Rfi^tl  V,  i?««-5e^  (I  ^ro,  C,  C.  p.  269.)Mh?d 
be^„.qo9f taptjly  disapproved  whenever  'ii  ,l»d 
been  brought  under  tlie  consideration  of  the 
C9.ur>t  .on -.wbseiqyentr  questions  ^n  wliich  itM 
^en  cifipd,  .and  particularly  in  the  case  olNorp^ 
K.JViJlhinsffn  (12  Ves,  p.  192.)»  where  naw;fe,^% 
ajiprob^^op  of  it.  had  been  expressed  .h^tjn? 
Master,  ftf  Ji^e  RoUs,  who,  reprobated  the  prafi^P 
c^,proccq^inR,  on  parpl  testimony  in  5U9lt,c^ 
as  wiierjcipachmept  on  %  whplespi^  fiwj??'W 
9f  thp.^tfttyite  of ., Frauds.  In  .allth^^u^efl^fffi^ 
f;n^es.Xal,piO,  ?ifk\Qh  had  been  .groyn^flR t^fi 
IkH^h^fiV.ipF  I^r<*  Thurlow  tn.  tlifli  decjsiflfe  fe 
l|<5terj;ftHi%tJflii  .1^4  bpen  laflipnted,;  .aJtwlJf ,\t  ]j^ 
4ftul^tJ5i(a  i?A?f,  they.,niig^d,  th^t  in,  %  ^,qf 
^}^  ^oiY^.Vtiflg  on,.  b?Hf:;0^  *i^e,  Jjibfef 
A^»l^bn§<^.oV.^\.s"^ere4.;t>9,  4effi^t,^h^  fi^'^S^!^? 

•pf^S?Ai-L  :'•-:.;<<  V.I  ••■'.'■.a^-  ^J-.i  Jon  uliio  .n.ii 
-^,.?In,a^qt]sier,jppiijt,of  y4ej,v,  JW^S^^Mt  ^\^m 
jiiVtl)p.\isLigl,af;cej>t^t^oij[9/(^ifi4^  if^An^f^ 

^f)j0«|4  .therWRQP  ;H»ve.f^l!B^4,-,tft;tt^>Pof6!i0i* 
^i;L^,,that.iJ|ot:  .U^YpEig..  ^<^nf  iPfiy, -^i^^lftjiipfcilf 

lU  Shu  ^ 
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Ibe  permitted  to  embarrass  the  proceedings  of  the 
CroTrn,  after  havitig  lain  by  for  so  long  a  period ; 
and  till  the  Crown  had  proceeded  thus  far,  by 
coming  forward  to  press  their  supposed  claim  in 
this  extraordinary  and  irregular  manner  by  a  bill 
in  Equity,  when  they  had,  by  their  own  ladhes, 
suffered  their  rights  to  a  legal  remedy  to  lapse. 


445 


\m. 


Casbihd. 
and  aootiier 

AnORNBY- 

Gkjvjejiax 
and  others. 


As  to  the  authorities  to  be  found  on  the  ques- 
tion, they  admitted  there  were  but  few;  but  they 
contended,  that  the  determination  in  the  case 
of  Broughton  v.  Davis  (a),  and  the  MSS.  cases 
there  cited,  were  in  point,  to  shew  that  this 
sort  of  equitable  lien  was  not  available  against 
i!he  rights  of  the  Crown,  and  that  the  fuller  ac- 
cbiint  of  the  manuscript  cases,  as  furnished  by 
t?he  fiirther  search,  had  not,  in  any  respect,  varied 
file  cfffect  of  those  decisions  from  what  it  had 
fcben  represented  to  have  been  on  that  occasion 
by  the  Counsel  for  the  CroWn  :  and  they  in- 
sisted, that  in  point  of  law,  the  rights  of  the 
Crown,  as  against  a  debtor  of  Joneis  descrip* 
tion,  could  not  be  affected  by  such  deposits  of 
the  debtor*s  title-deeds:  and  that  they  were 
Tendered  unavailable  as  against  the  Crown,  by 
the  e^xpress  language  of  the  45  Gio.  III.,  by  which 
thi  right  was  given  to  sell  the  debtor's*  lands  ab- 
solutely and  ccmclusively,  it  hiavi^g been,,  by  thfc 
^td  sictfdh'of  that  statute  (ind  which  had  bfeenal- 
Wd(id  to  by  thd  cbtihsel'  for' the  pWintSflTs),  enactfed, 
fhaiHthe^bki-y^kitifee shall  hold  thelaiids,  &c.  against 


'•'    "'^'Cay  Ante,  vol  i.p.'fiie. 
H  h2 


all 
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-.MM.      all  persons  clainiing  under  the  Crown's  debtor^^jexr 
,^l^^^l^     cepfing    only  claimants  who  had  a  strict  l^(xi 
uid  another   |;ight,  cognizable  in  a  Court  of  Law,  tl>e  term(5 
MvoRH0ir.  ^f  the  single  exception  being  ^  unless  by  a  title 
and  othew.    paramount  to,  and  available  in  law  against  such 
ex^tent  as  aforesaid/'  applying,  most  clearly,.  tQ 
fi^ed  legal  rights  and  absolute  interests,   and  to 
those  only;  and  therefore  if  this  supposed  equitable 
daim  were  even  more  solid  than  it  is,  the  Crown 
would  not  be  bound  by  such  imperfect  liens  as 
these,  and  which  it  appeared  by  the  wording  of 
the  ejcception,  that  the  act  had  contemplated  with 
a  view  to  exclude  them.    As  to  the  bleeds  ,tTifln^- 
selves,  on  which   they  admitted  that  the  plaiu- 
tiffi^  might,  perhaps,  have  a  lien,  the  Crown^  they 
pbserved,  did  not  demand  them  or  require  tlie^ 
to  be  delivered  up,   although,    they  si^bmitteii^ 
that  it  was  matter  of  question  whether  th^  se- 
cond section  of  the  act*  (25  Geo.  III.)  had  not 
given  this  Court  the  pow^r  to  order  the  ddiycry 
-^  of  the  title-deeds  tQ  a  purchaser.  >    .  i  - 

J    They  then    cited    the   case    of  The   Kingy^ 

.  •  And  whereas  from  the  want  of  the  deeds  and  writings 
Illative  to  the  title  of  si^ch  lands^  tenements,  and  herediik- 
menu  a&tiie  Aftid  Court  oS  EKchequer  nt^y  ileoi«e  to  %b'ioMl 
under  this  act,  difficulties  might  ari^e  in  the  e^eouJt^  h^|t^> 
Be  it  therefore  further  enacted^  *'  That  it  shall  be  lawful  for 
ih6  ftaid  Court  ot  Exchequer,  from  time  to  time  to  make  Wcfc 
<itder  toachingithe  production,  delivery,  and  custody 6^'s1lbk 
tiile-deeds  atul  writings  as  aforesaid,  in  th^  sai^e  }f^^tpxifr)f^ 
if  a  decree  had  been  made  by  the  said  Court  for  the  siJe  dS 
the  lai|^(^s  9{^  a  Cr^wnulebtor  ii\  execfitifHi  pf  a/tri;u]L/cre^ 
for  payment  of  debts  by  such  Crown  debtoip  himWtl\ .   ^ 

Smithr 
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Smith  (a\   as   establishing,    that   the  Court  of      1819. 
Exxhequerj  in  all  .cases  of  this  nature,  recognizes     ^^^^^^^^ 
a  distinction,  where  the  King  sues  on  behalf  of  and  "Mrti*" 
the  public  by  his  process  of  extent,  and  a  subject    Attoiiiibt- 
prosecuttng  his  private  claim.     In  that  case  (the    aiid«tfaek». 
question  being,  whether  the  defendant  was  pro- 
tected by  an  outstanding  term,  held  in  trust  for 
him,    against   the   claim   of   the  Crown  on  the 
vendor,    as    being    an    accountant),    the*  Court 
held,    as    the    result   of   all   the,  cases    (which 
are  there  brought  together),  that  "  the  land  is 
chargeable  that  has  been  in   the  hands  of    the 
King^s  debtor,**  and  that   the  lands  of  the  King's 
debtor  may  be  extended  by  the  Crown  in  what- 
ever hands  they  may  be  found:    and  therefore 
tiiey  gave  judgment  for   the  Crown.     They  fur- 
tfier  adverted  to  what  was  said  by  the  Lord  Chief 
Baron  (M^ Donald) ^  in  the  early  part  of  his  judg- 
fnent,   as  stating     expressly   the    distinguishing 
principle    on  which    he    then    proc.eeded.  "  His 
Lordship  observes,  "the  argument  on  behalf  of 
Mr.  Smith   turned  almost  entirely  on  [the  con-  -• 

struction  of],  the  statute  of  Uses  in  Courts  of 
fiqiiity;  arid  besides,  that  on  the  doctrine  laid 
down  in  JVilloughby  v.  JVilloughbyy  which  has 
never  been  shaken,  and  which  I  hope  pevcf  will, 
^ojtal^e  that  BOW  to  be  a\  leading  decisiioa  never 
viobief  dejjiafted  from  in  c€tsts  betwetn  subject  ahd 
^subject:  ^  Xh  ai;iswer  to  this  case  nxa^e.pn  fl?e  part 
^iivtfe^/  dflfendajil;,  .  inrefi'^abtew  h&  hejiweon^  sub- 
ject^^ktid  subject)  Jt^Vvas  argued,  'that' the  'fcfafee  df 

■  X  •  V  H  H  3  the 
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the  Crown  is  essentially  different  from  ifliat  of 
<he  subject;  and,  as  far  as  we  arc  furnished  with 
Hgbt  on  this  subject,  it  does  seem  clear  that  thfe 
case  of  the  Crown  is  essentially  (JtfFerent'' 
'fhey  thetefbre  submitted,  that  the  distitictiori 
between  the  cases  of  the  Crown  and  the  subjecti 
and  those  of  subject  and  subject,  must  be  taken 
to  be  judicially  recognized  and  sanctioned  by 
the  authority  of  that  decision — and  that  it  ought 
to  have  its  due  influence  in  the  determinatibn  of 
the  present  question. 


On  the  whole,  therefore,  they  insisted,  that 
JoneSy  if  not  such  a  debtor  accountable  to  the 
Crown  as  would  have  rendered  him  liable  before 
the  13  EliZ',  was  a  receiver  of  money  for  the 
use  of  the  King  within  that  statute  — •  that 
from  the  time  of  his  so  becoming  a  debtor 
by  receipt  of  the  King's  money,  his  lands  were 
bound  notwithstanding  any  claim  originating 
within  that  period,  under  even  a  complete  equit- 
able? mortgage,  perfected  by  a  memorandum  of 
it's' declared  object^*  that  the  deposit  was  madi 
in  bontemplation  of  a  'mortgage  intended  to  6e 
executed  ^—  and  that  whatever  right  such  equit- 
able mortgage  might  have  given  the  holders  of 
the  deeds  as  agsmst  JoneSy  it  doiild  not  aflfect 
the  possession  obtained  by  the  Crown,  ifiwti^ 
tii^  medium  of  the  prerogative  procesis  enfiitced 
SLgkmit  Jonei\  legal  estate,  so  as'to  cortpfel'%e 
execution  of  =  4  mottga^ ; '  and  ■  Btill  les^  -to  foiitid 
fi  decree  thait^i he  shou^ld  be  paid't*e  rttohi^^^m 
of   the    ptbdnw^f'  the  "sate  i)f  'the   propevtf 

'f  '    •  '  (whereby 
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(whf^e^y  the  p]A>ntilf^  sought,  ia  effect,  to.  rond^      i^i^ 
ri»^.,  CioMTv    process ,»  ajfailabjp    jift- tl^ejr,.fe«batf     rJjSl 
9gHi9js|:  •  the-  Qrmmk  i^fjtf) :  int -A-^^f^fiep mh^fi^  .W^h    V  *^«<^^. 
p,9rftipt§4  naor.tgage  §h<Miild  .nQj^'liav^tbcj^  ^S^ 
Viiously  execwM  Hw-thpHi^-  ,w),4  tiii^pgif^ei^fidt' 
thjB^fafore,  tliftt  suje^hi^^NbiiU  ^s  th^, JJ9?PP9it,  ^l4^ 
f^t  be  inaintained'  ifi.  ^ny  ^acte^  and.  ib^Ci  ^t^ 
^apsequently,.ought  tft-be  Uisij^is^^:  ,;(,j  I  0,!  (,* 
.■;.        ■  ■■..-••-..- :.  ,,;.  •  !•>  \'-'i  •■;bi''i  :iii- 

>.  The  Zorrf  Chief  Baron  ^pras»e4  .cejisiji^Jralile 
doubt  as  to  the  practicability  of  this  Cqurtji^ki^ 
any  decree  where  the  thing  required  to  be  done 
>«aai  personal  on  the  part  of  the;  .Crp\^tf>  l«pre- 
4i9nted  by  the  Attorney  Ge^erdl,.. as; was  tl>e  e^- 
ffiOtionof  a  mortgage;,.  .Coprt^f  erf  EquityjieYOr 
^|ii\g..ataU  wh?re  th^ey  c^npot  give  ^n'.effpctmU 
^nd  .complete  d^qrce.      •  ..     ■  r    •..,    -„., 

^^  J^jsri;*^,  :iiV  feply,;,infi^ed,;,tlv^t  the  jdi^fen^^t  isthJtimanf, 

sf^txite  f>^.^lix^;  ,afl4^Q  ,di?iting»i§lj(ed  .t^ejifiiti?* 
•JiLon„wl^iqh  ,/o^/?f  ^l\f4  ftpm  teach  ■  de6<J^•iptjoa,ftf 
fl^^ns„n>eq^iftp^^  iil.th^.act,  i^v;ertipgi;Pgijjiv.lO 
^e  aa^^.^f^J^  iC,ii^  .,y.i:%/(/<;  :9nd.cctijitQ?\ding^ 
J^ftt.  AP.  W.OT^-n  cqfetpfo"  Ai^bftrqv^f  it  Hfmi  v^ 
W  *tiH^;slptv»t?.  ii>PWW  ;^^[b« :G^i(J€f<e(^^^<apply- 
i9fi)^*0J.*^  ?fl|}^?to|B  oyF,s^?(gewfi4  ^^XQ6,  -tir»Aftd:,he 
/»^Mfied«,^h*$j  i^ify^ajj^afftiMl,-.  %».  .t]*i5,.terffl.» 

■9fi»[hi>^\  l§a^s-^ow4fc^w^I,sci^djjfttK#/f  %1J»'  fi/' 
■/(jj.-nlv^  hh4  Matf, 


ATTOIffNBY< 


ff9  CA3£jsi  i^  th:^  zxfinzf^;n9ii 

^(^ountftble,  to  ^^  ^Tpw^i  j  9X^1  .hc'gu4FdpAitb«t 
^hfpe.ftQm.iiepg.ponfo  V  *><^)fW  .^4 viK 

tj^^^^u^^  sqn^  with  a  beipg  Jjpl4e,%ltJ^PffiWft 
prpGe^^lr^eai^b^Ymg  puWic  iponey  i?i.  I^s  baw^i 
talfjn^  (^  clj^tlnction  between  bein|^  accQUBtsijblA 
to  the  KiB^  ijk  bis  Exchequer,  and  beipgiain^^ 
a^ie  to  Qrown  process  for  money  4ue,:ff;<W>b«fc 
as  a  collector  of  taxes,  and  ih^U  ^i^l^^Jffh 
he  submitted,  \y;as^  in  fact,  the  very  ;foi}S<J|^W 
of  the  detenninatio^  in  the  caae  of  ^TMf^^* 
Dawson  (a).  jo.jii.'j' 

'  In  point  of  fact  and  of  laAV,  he  urged,  tt^^ 
the  persons  really  accountable  to  thp  Crowi  ja 
this  ca^e,  were  the  Receiver-General  and  IH?  di- 
vision of  the  parish,  tlie  collector  l?eing  PJjfr^Jjf, 
a 'middle  man  between  them,  in  whom  no  pop- 
fiderice  is  placed,  and  from  whom,  accordiMJjfjik 
no  security  is  taken;  for  he  is  not,  in  faqtj  ajpy 
pointed  by  the  Crown,  lest  such  appoih^W 
should  operate  to  discharge  the  Receiver-General 
from  his  personal  responsibility,  on  which  , the 
Crown  relies,  as  the  person  immediately  accotffit* 
able  to  the  Crown. 

As  to  the  arguments  founded  on  the  nqt;opfty 
arid  publicity  of  the  office  of  collector  o£^tHiff; 

(a)  2  Stra.  978. 

he 
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lite  >a«hiea  %liat    tlierc  was' iiy  suth '^libl^^        J^li, 
given  to  the  situation^  either  by  the?datie)i  wliich     ^^]j]^ 
he  had  to  perform^  or  by  the  provisions  of  ^^e    «id«»otiier 
4&€fco.lTl[,ztidingcd,  that' by  a  record  alone    ^^^^ 
i4fiiIdCstich*pdM«4y^*  given  to  the'  responsible    andoUw* 
^6ii]^^ct^n  of  subjects  with  the  Crown,  as  woul!i 
My^Hie  Wict  of  ctoirchtdfeg  third  lieWbnis ;  akk' 
«ir^ffiat  ^yosHion  he  reverted  to  the  ca*^  oC^tHh^ 
K4h^4.  AildnsM,  and  7%e  AitotneifJGfenei^dtW 
ffi^kile(a).    He  next  proceeded  to  shew  that  iiie 
d^poift  :0f  the  deeds  in  question  by  Jimeij  uiider 
l^'cii^cums'fenoes' of  this  case,  was,  in   effect,' 
tlfi*  itert  •of '  iransaction  which  has    been  fiow 
^'ortttfa  fieW  to  give  the  person  holding  them 
a^Heftdn  the  land,  and  right  to'*  enforce  the 
execution   of  a  legal   mortgage;    and   on   that 
point,  ^having   again   adverted   to   th^  facts  ^  of 
thfii  case,  he  relied  on  the  cases  of  Russel  y* 
&Usset^   'and,  the  subsequent  decisions   fo^nde4 
oh  tliat  authority,  i^  many  .of  which    he.    re- 
iiim(iea  the  Oourt  there  was  not  even  anagr^Cr 
meiit  pr   promise  Xo   exCjCute  a  legal  mortgg^g^ 
^ich  was.orte  of  the  objections  taken  to,  thisi 
d^^pbSitV.  bein^  ^n  equitable  mortgage;  and  he,de- 
nfed'th^t  such  4^posjts  required  any  such  f^rtbw 
i.ciiy  m  pr3er  to  tl^ieir  perfection,  as  had  beea 
contended' ^ to   bd  necessary  to  give  tli^m  effcjqt, 
or  thaii  hacl  T>een  done  in  the  course  ,of  the  pre. 
sent  transaction. 


!>  )!•  i. 


'inicn^'^oh    the    mam   question^  in.    t)ip_  c^^p, 
WB(?tlier'aii"eqiiitable  mortgagee  could  insist  on 

(a)  Ante,  p.  430. 

'^Ji  his 
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law.      .his  lieri  against  the  Crown,  he  urg^ii^^fp 


Casbehd  ^^^  absence  of  direct  authorities  on  beH^j|i(9f 
ftod  another  g^^J^  ^^  right,  o«  principle  such  a  claim  could  not 
^Sera?  ^  contix)verted.  To  obviate  the  olgcctioia  #ich 
iha  others,  ji^d  ij^^n  taken  on  the  ground  .of  lachesi.)<He 
plain.tiffs  not  having  come  in  and  claimed  b^fpJ^j 
ho  submitted  that,  in  the  instance  of  ^  fre^cW 
seized,  the  rule  to  claim  did  not  apply^  as  tJip  pr- 
dina«ry  vetiditiani  exponas  does  not  extend  to  free- 
hold lands  and  tenements ;  and  more  particutoly 
in  the  case  of  an  equitable  mortgagee^  bewusehe 
^uld  liave,,  as  .yet,  no  legal  interest  on  whifh.to 
ground, a  claim  against  the  Crown,  He. then 
alluded  to  the  practice  in  cases  of  mortgaged 
property,  which,  he  submitted,  was  -^^Kv^^ 
estate  should  be  sold,  subject  to  the  v\^xW^^ 
citing  The  King  v.  Caombes  (a),  and  B(^yi  and 
Me^field^B  case ;  the  latter,  he  observed,  was  a  case 
of  equitable  mortgagees  being  preferred  to.  the 
Crown.  Theywexe  not,  indeecl,  coi»stitutfi4  i^ 
th^  same  manner  as  the  present  equitable  jport- 
gag^es,  by  deposit  of  the  title-deods^  bu^t  «?flre 
persons  to  whom  subsequent  mortgages  hadil^ 
e?iecuted  after  a  legal  mortgage  to  a  fvloimti' 
gagee,  which  made  all  the. rest  equitabteimwt- 
gagees.  And  he  contended,  that  if  the  ^W^d«i5f 
the  25  Geo.  III.,  excepting  titles  paramount  in  h% 
were  to  operate  literally,  ^s  ha^  b^en.ffcmtpifled, 
such  second  mortgagees  would  b-^.  ,e^<)M*d, 
which  could,  hardly  be  supposed  tq  have[)b«6i^ 
the   intention  of  tlie   legislature;   and  i^t^c^M 

■..',.    .      '  ..  .  .     («)  A»te,;volJ/^97. , nirio  ,hnc  yi: 

never 
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fiet^  been  so  considered  in  any  cise  upon  the       IBio, 
'subject.  ^T^^^ 

•  •^:  i  .    I  •  and i^iotlier 

'  To  illustrate  the  connection  between  the  title-  Atto»nj^V. 
dieds  and  the  estate  to  which  they  belonged,  andoSer*. 
ih  giving  a  lien  on  the  latter  by  deposit  of  the 
former,  and  to  shew  the  fallacy  of  the  distinction 
taken  between  the  delivery  of  the  deeds,  as  being 
a  pledge  of  those  deeds  merely,  and  not  as  affect- 
ing the  estate,  he  submitted,  that  if  trover  shoilld 
be  brought  for  the  recovery  of  such  deeds,  it 
could  not  be  maintained  where  money  had  been 
advanced  on  them,  unless  that  money  were  pre- 
vit)usly  tendered  to  the  party ;  and  h»  put  it 
hypothetically,  that  if  the  Court  should  be  called 
dn  under  the  25  Geo.  III.  c.  35.  s.  8.  authorizing 

•  the  Court,  in  the  performance  of  that  act,  to 
otder  the  production  and  delivery  of  titlendeeds, 
ds  if  a  decree  had  been  made  for  the  sale  of  the 
lalids  of  a  Crown  debtor  in  execution  of  a  trust 
tffea'terl  for  payment  of  debts  by  such  Crown 
debtor;  the  Court  would  not  make  such  a  decree 
against  a  party  who  should  have  possession  of 
the*  deeds,  for  securing  money  advanced  by  him 
on^the  faith  of  such  a  deposit  by  way  of  equit- 

•  abl^  mortgage. 

^  [To  that  the  Lord  Chief  Baron  assented,  unless 
it 'Were  established  that  such  possession  of  the 
de^ds  coul<J  not  avail  the  holder  against  the 
'Cto\trn  ;  for  as  in  a  suit  between  subject  and  sub- 
ject for  such  purpose,  the  Court  would  not  make 
}ipy  such  order,  unless  the  holder  should  be  paid, 

so 


1819.  u^ijtlifr  would,  tibi^,  in  the  cawe  of  the  .Cfpifii, 

ijiCsBERD  if  the  party  who  had  possession  of  them  pbqulA 

"^^T^  oppose  a  valid  right  of  lien  to  such  an  applica- 

ATTOmNEY.  f  inn  1 


Witih  respect  to  the  case  of  The  King  w.^^K 
wl^ic^i^h^d.  bepn  cited  from  *Sug4en^  fpr  the  pufi 
pq^e  of  es^tabUshipg  that  ^he  Court  distipgui^biM 
th^  i;^«s  wiiere  tibe  claims  of  the  subject  w^ r« 
exposed  to  those  pf  the  Crown,  from  such  -^ 
arose  hetween  subject  and  subject,  he  ol)^v^ 
that  tliat  case  could  not  be  applied  to  Hl^^ 
termination  of  the  present;  first,  because  tlie 
vendor  pf  the  defendant  th^re  wa^  in  f^AM  ;an 
accountant,  and  not  m,ere}y  a  sample  ^^^S^ 
debtor  of  the  Crown ;  -—  and  that  was,  besides,  a 
n^ere  ijuestion.of  law,  ra^^  in  this  Couit  «ui  & 
Coui:t  of  law,  as  the  L^rd  CMtf  jBaihe>n'>fik 
s^Vjes^  when  he  sqy^  speaking  of  a  proposi^ 
i^?^.in  ^vgnmexkt,  that  pvrfj^aderswithouli  n(A«» 
a?e;.<fi|yptwed  .  ^y,  ^oiirts-  of  Equity,  "  Bfrlia^t 
ifc  ,in?j  b«.  a  j9u(lif:iQnt  i9Asw^r.to.8at]r,  \tlbtm 
th^.pr^ent  ins^ajncf^.^iw.  efe  iiol  ia  acCiBiftdtf 
^uityt"  Wh^verdisttiiGftinMh*  tbarefoc^^  lB#t 
bpitajkep)  by  this-  Court  as  a  Conrtof  Lawv  onla 
pomt  of  law  in.  fa^vor  of  the  Crown^s  l^ 
prerogative,  hex  siibxn>tted^  it  jcindd  oiot' vafi^i* 
ijais  \question..^hi^,  iiiv  i|ttelf^iAeh^d  ^tfas^jeKUfji^ 
fMe  0f .  tJ^tiipi^noigaliyfi  ik>ti»^jparticaiav  oii^ 
Wfe?f«»tb|e,ipvtyjBBiiedjiii^ithiB  Otaati^  a«/«IOo«* 
<rfjE^ity^ifiibhiseqiiirtahleri^xtL)i/'j   K»"ix^^i  "^^^^' 

h  .  ..'M''i».    •  ';'.  !f  ■:  .p    '  t./.'.irj  i(ti7/   ^hr^ru  ^1  ii^'of^ 
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•  -FSr  these  reasons,  he  contended,  that  rile  plain-  xsia^ 

te  ^vere  entitled  to  a  decree  in  the  terms  <^f  *th«  ^r"""^ 

p^aVer  of  the  bill.                                      •    '     :  tod  another 

Cur.  adv.  vnlt.  Ajw©»ai«r. 


«nd  othen. 

^  Richards,  Lt>rd  Chief  Baron^  novr  delivered  m  wAryiar^. 
judgment,  and  (after  having  stated  the  likriidi  ind 
i'elative  characters  of  the  varioUs  patt^  *t6 'tliii 
i\lf1^  and  the  general  object  of  the  tjill)  'he  6^ 
sferved,  that  if  he  understood  the  case  at  atl, 
the '  law  arising  upon  the  facts  was  very  cleat 
and  satisfactory. 

-'{His  Lordship  then  stated  particularly  the  prin- 
^ipd> circumstances  of  the  case.] 

Updn  these  clear  facts  the  questions  in  tiiie  dxstt 
•rise.  There  is  no  doubt  at  iA\  wlftf  re^eAt  to 
liiet  integrity  of  the  tran^actfon ;  flifeife  is  no  sug*- 
g«^on  thrown  out  by  the  evidence  or  othfiHraCi 
tbali  the  plaintifig  knew  any  more  of  Mr;  \f6nes\ 
ffltuation  than  any  stranger  might  have  Inowri. 
Metwas  is  truth  ooHector  of  tjiie  Assessed  taxes; 
iitit  lit  does  not  appear  th<2t  the  ploinHfFs  ^vere'  it 
all  oognizant  of  that  fact.  The^  first  question  that 
hiis^s  then  upbn  1;he>fact^  is,  whether  tke  pMn^ 
tiffyi.nri  egtaiMile  martgageu  vrincumbrancers^ 
%  reaem  of  ihu  deposit  tf  the  titte  Mleeds. 
'Ibis  cate  13.  relieved  from  any  difii<3ulty  that 
sipiay  :have  arben '  in  other  oasesr  *\i^llicb  ^pend 
upon  parol  evidejbce  of.  th^' indention  0(f' the 
parties  as  to  the  object  of  the  deposit ;  for  this 
d^osit  is  made  with  great  care,  and  accompanied 

with 


Casswo 

and  anolber 
*    r» 

Attorvby^ 
Geniskal 
and  othcrti 
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with  every  cirdimstance  which  the  Coutts  h4tc 
in  any  of  the  cases  thought  to  be  necessary  ftt 
the  purpose  of  giving  it  effect. 

The  condition  of  the  bond  expressly  recites  tfee 
fact  of  the  deposit,  and  its  clear  purpose.  It  is 
not  necessary  to  describe  the  condition  furtbei", 
than  that  it  recites  that  it  was  agreed  that  the 
sum  of  1000/.,  with  interest  thereon,  should  be 
/secured  to  be  paid  to  Mr.  Casbetd  and  Mr.  Lmt, 
by  a  deposit  of  the  title  deeds  of  these  premises, 
in  these  express  terms,  "  and  whereas  the  tide 
deeds  to  the  said  houses  in  Dowry  Square  hane 
heen  delivered  by  the  said  defendant  William 
JoneSy  to  plaintiffs,  iy  way  of  deposit  for  securing 
the  said  1000/.  and  interest.*'  We  therefore  M 
that  this  recital  states  not  only  an  agreement  #ltli 
respect  to  the  object  of  the  deposit,  but  tbatlh* 
deposit  had  been,  in  point  of  fact,  accordingly 
made;  and,  as  I  said  before,  this  transa^ion  is 
not  even  suspected  in  point  of  integrity. 

Under  these  facts  the  plaintiffs  call  updli  *^ 
Court,  by  this  bill,  for  a  declaration  that  thcf  are 
entitled  to  be  paid  the  1000/.  and  interest,  otf£  o^ 
the  produce  of  the  sale  of  these  premisets^  to 
Mr.  fFardf  the  purchaser,  in  preference  tO'  "th^ 
Crown ;  and  they  also  call  upon  the  Court  fdr  the 
necessary  directions  consequent  upon  such  deda* 
ration.    That  is  the  substantial  object  y>f  tbe'ttH. 

The  Attoi^ey-^eneraly  on  the  part  of  ibc 
Crown,   Insists    this  application,    and*'c6ntetid«j 


audothori# 
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tlwt  the  plamtiff$  have  no .  right,  oa.  tjic  fijcts,  to       iBip* 
cUum/^sisitance  from  a  Court  of  Equity.  casberd 

and  anottwi^ 

The  first  question  of  course  which  arises  is,     oYwBRja' 
wbotber  the  plaintifl&  have,  as  they  in§i^t,.mM^er 
the  circumstances  stated,  an  eqviitable  inort;gage 
or  incumbrance  on  the  lands  in  question  —  and,. 
sqaondJy,  whether  (if  diey  have)  §uch  a  lien  qan 
be  made  available  against  the  Crown  in.  any  ca;^;, 
for  if  they  eitlierhave  not  an  equitable  mortgage, 
oXf  having  such  a  lien,  if  diey  cannot  make  it 
available  against  the  Crown,  there  is  at  once  an 
cp4  of  the  case^ 

Tl^^oUcHo^^^General  argued,  that  the  plaiutifFs 
1|^^  not»  in  a  case  of  this  sort,  and  so  circum- 
3,tan«6d>  even  as  against  a  subject,  (supppsing  this 
vreie  a  qusestion  between  subject  and  subject)  any 
FJght  to  claim  a  lien .  ^n  the  land  as.  equitable 
inortg^ees;  and  that  the  deposit  of  .the  deeds 
gave  them  only  a  right  to  retain  the  deeds,  but 
was  certainly  not  an  equitable  mortgage  or  in- 
CMipbrance.  Inanswcf  to  that  proposition,  whiph 
it  .SQiig^wliat  surprised  me  to  hear,  I  cannot  do 
l^eti^i:.  tlwn. refer  to  the  cases  which  were  cited 
ogi  .th^i, other  side.  There  are  a  great  many 
c^ther^i  *  which  make  that  point  very  clear,  an(i 
wJiftoh  the  counsel  for  the  plaintiffs,  I  am  sure, 
^^fep^fnod  -.from  citipg^  merely.. because  they  did 
wtiwish  to  *treq)a3s  more  upon,  the  tiinc  of  the 
Court  than  was  absolutely  necessary.  The  first 
q^jHRhich.has.  been  veiy.muqh  alluded  to,  and 
\y^jic^^j>j  trHjtib  h^s  J^pcft.arSubject  of  co/isidcr^blei 
^puiadversion,  if  I  may  so  say,  and  yet  has  not- 
withstanding 
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i8ia      witfattaading  alwaj^  been  tbUowed,  ib  4l)b  OtfMs^tf 

•^^1**^    Lorda  Coimnissioner^^iivheii  my  iJorrf^^i^'***^ 
^JJJSuT    ^ough  was- at  di^"  head  ot  tlfc  cdttiftfisBioni^'lt 
andcOM.    ^jii  be  rec0lle<*ed  that  all  tihe  dlfficuleyifc^ttit ' 
case  art>w  f^om  this^Hiit  it  ivM  a  *ki«!«ta«KM 
deposit^  wi*  mdWug  *a  expJtfki  tlW  '**jettt  6i* 
inttot^f  Hbot  ^61  evidence;  ^nilift'&at  ca^^^ 
it  wks  iiiged,  and  as  it  appeal*  t^  me  wi«h'g*tiit" 
force,    that   that   deposit  Was    prevented  fVo(m 
operating;  by  tftie  .itetiite  ttf  FVattds,  for  ^ht  '^f 
a  tnemorandum  ef  the  purport  of  it  in  wrrtin^. ' 
Lord  Loughbonmghj  however,  wds  6f  C^tiAori 
that  if  the  evidence  should  be,  that  ^the'ml^^ 
deeds  were  delivered  to  the  plaintiff  by  pki'il;  it 
would  make  an  Equitable  mortgage,  6i  kt  Ifetit ' 
that    it  would   give   hi<n   an  equitable- IttcliM-^" 
brance  on  the  land^  (which  wit!  amouht  ;;e6^^  ' 
same  thing);  ind  then,  in  brder  to  be  assifffid 
thdt  thfe-eviderice  btfore  him   wa*  <idi+ect;/^li4J' 
sent  it  to  an  issue;  certainly,  however,   dccltf-'* 
ing  the  principle,  that  if  there  be  a  deposit  of 
deeds^  and  it  is  proved,  afthbiigh  by  patol,  ffiit 
the  deposit  was  for  the  ptirpose  of  sfedurittg^tntfce^i 
it  operates  as  an'iSqmtable  mortgage,*  Wkt/l8ii?^ 
as  er^titig  an  equitable  incumbrance  on  ''tiii5^1ai4&* 
to^whieh  theyi'date.  '      '-'  '"  '-'''"'  «''.'^^^»«i*  '*^>  V 

That  casH  ha!»  be«n  followed  by  xsiYiet^A^A 
in  cattcsiinder^he  sanie  citcumstaiices^,'^t(H<f'iifttt' 

..'  )     .    {fi^M^r^^Gjfi*^»^i:. ..  .  •.*!  v/on  Hful 

.   f  ^.y  J     ^  material 
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m^t^^lof}  which  on  *the  {>rearatqtifesti<Mi»)ifi^.t^         lew.i 
of,j^or/*is  iv,  fVUskinAQfi  (a),  which  waa  dl&Q  mra^  X  cTt 
tjQB^  bjyr  Mr-t/rrvift  wd  which- 1  rcoMWftbci  piBfr.  i' 
soqally,  far  I  w-aa  in  it  myself..  ThtYe^rMillifW^-^^SSS^T^^ 
Gftfif^  .decided  that  hp  w^uldt  not  cajrry  thatcase 
far^h^  ti^n  JtwsAiy^  fiw^el,  but  h?  dW  aoi^^eQ^^ , 
tui:e  to.say  tte^t  that  decision  waj&  n^t.^oritotfr/j 
noj:   \iaa  any.  other  Judge .  avpided  £siflowteg*  it; 
where,  the.  cir^pumAtancesi  were  the,sani9i  but  ]m  . 
re^tj^  upon  the  piu'pose  not   being   c^^^r,  a«kd'  > 
supported  by  parol  testimony  only :  hi^.ob^tioffi'' 
was  .of,  th^t  nature  whollyj   not  dflily.Wg  that  .. 
thp^d^psit  of  deeds,  is  an  equit9<b|e  jptiortgag^^  ! 
prpyided.tbe  intention  pnd  object  pf  the  ; deposit ' 
is  , efficiently  explained  to   t^ke.Jt.  put  .of  the 
statvftf  f)/  Frauds;  and  he  complained,  that  men  / 
sho^^.oegl^ot  to  explain  the  object  of  such,  de-   * 
positt^  by  somememoypanduror  whiph  migiat  be  doae   ' 
inj  tvfp  linps  of  writing,  and  which  MfouW  also 
obviate  .a;uy.Qbjectioif  founded,  ou  the  statu.te  of  ; 
Fraiids*, 

3^1^  CjljheT  ,c?fsps  yrbich  h^vebeeq  cited,  i  all  of . . 
theni  at  least  in  )vhiph  t;l^er.e.\?a^  a^y  «vide;ice.by   \ 
wcitigg  ,oi;  otherwise  sufficient  tp  pfove  satisfa^  r 
tonl)[,the-jnt€5ai^^^^  tp.be  tl^e  <^cur 

rity  of  money,  have  establishedi  ngt^^^erely  by.^: 
reference  to  liussel  v.  Russel^  but  with  reference 
to^'^f^.s^c^^^  that  mth 

brance ;  ana  if  the  Solicitor-General  were  here,  as 
he  has  now  been  att^tfdihg^thle^Coiih  of  Chancery 
for  some  time,  I^>^p^!^  yentjijce.^qi^k  him  or  any 

'      >  '  ^*  (a)  12  Yes.  192. 

VOL.  VI.  II  gentleman 
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lam  geotleman  who  has  attended  that.  Court,  wjic- 
c!^^n     ther  they  can  remember  any  one  week  during 

*rf!^**^.  the  business  of  bankrupt  petitions,  in  which  th^. 

^MjnuL'  ^^^  Chancellor  has  not  directed  an  estate^  to  be 
sold  to  pay  off  such  a  mortgage  or  incumbnince.. 
The  Court  ms^y  sometimes  doubt  whether,  on  proof 
of  such  and  such  facts,  there  is  sufficient  to  give 
a^  deposit  the  effect  of  a  mortgage ;  but  the  in- 
stant there  is  evidence  to  shew  that  it  is  such  a 
deposit,  there  is  an  end  of  all  difficulty.  The 
Chancellor  is  continually  ordering  estates  to  be 
sold  uijider  such  cir9umstances,  and  I  think  ^  he 
would  be  extremely  surprised  if  any  opposition 
were  offered  gravely  to  the  proposition  npyf  con- 
tended for  01^  that  point  by  the  plaintiffs! 

There  is  one  case,  and  it  is  a  very  stroi^  one, 
which  I  have  brought  down  with  me,  that  put^  the 
matter  out  of  all  possible  doubt,  supposing  it  were 
questionable,  whether  this  deposit  be  an  equitaSte 
mortgage.  The  Solicitor-Oeneral  urged  Strongly 
that  this  was  only  a  deposit  of  the  deeds  tlilem- 
selves,  and  that  although,  therefore,  ,the  d6posit!Siy 
might  have  the  deeds ;  and  make  the  most  ot  Sieni'; 
yet  that  it  gave  him  no  interest  in  the'e^'fete^ 
Now,  I  say,  with' great  deference,  th^iU^cloes 
give  an  interest  in  the  estate  beyond  1^1  question ; 
and  the  Lord  Chancellor,  when  lie  lias  ordered 
estates  to  be  iold^ under  similar  circumstances^  has 
dcine  ^d  T5ii^^^fhkt'Vefy  b^ii^^  l^ckilsi '^^p^ty 
iias  mi^estW^M'^t^'"  ''''''  ^""^  ^Xf^^^^^^^ 

^ilift  oiorn  .90J  ,iO  .flO.oiar.   bflc— .ess  .not  .?eV  I  fn}|5 


and  another 
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is    that    of  Lucas  v.  Comerford{a\  decided  by      l8id, 
iovAThurloWj  and  it  shews,  beyond  all  doubt, 
that  the  depositing  of  deeds,  with  a  clear  intention 
to  charge  the  estate,  gives  just  as  strong  an  in-  4J2?JJ"'^*, 
teres  t  as  a  mortgage,  or  as  if  a  conveyance  had.    andoiharai 
been  made  ;  and  the  latter  both  the  Solicitor-Ge-^ 
licral  and  Mr.  Dauncey  admitted  would  have  done. 
That  was  a  bill  by  executors  of  a  lessor  against 
tht  depositary  of  a  lease  which  had  been  deliver- 
ed to  him  to  secure  a  debt  due  from  the  lessee : 
it  ,was  filed  for  specific  performance  of  a  cove- 
nant in  that  lease  to  rebuild  houses  upon  the  pre-^ 
mlses  at  certain  given  times ;  the  defendant  ad-» 
mitted   he  was    bound    to    perform    the    other 
covenants  in  th6  lease ;  but  Insisted  he  was  not 
bound   to  rebuild.     The  Lord  Chancellor  tlujre 
says,   "  It  is  no  matter  whether  the  defendant 
took  ijt  as  a  pledge,  or  as  a.  purchase,  he  cannot 
take  the  estatCj  and  refuse  the  burthen/'     So  that 
in  takiqg  that  deposit,  he  was  h^ld  to  have  taken 
the  premises  absolutely  as  assignee,  and  to.  have 
been  therefor^  liable  to  all  the  covenant^,  and  that 
it  made  no  difference  Ayhether  he  took  it  a^  an 
assignee  for  seci^ring  the  payment  of  mopey,  or  as  a 
purchaser  out  and  outi .  The  Lord  Chancel|or  thei;^ 
says,  alluding,  to  the  case  of  the  Qity  of  London 
y.  JVa^A, ' "  I  rather  think,  upon  residing  the  an- 
swer, that  they  would  recover  even  without  the 
assignment;  but  it  i?  very  just  th^y  ^ould  assign 
absolutely,  and  that  defendant  sjipul^d  take  i^;  OJtid 
this  will  come  under  tbe  general  prayer  for  re- 
lief.;^Y^j^.;)^^^(j^^^\^1i,*^^^^ 

..(o)  1  Ves.  Jan.  235.-^aQd  3Bro.Ch.Ca.  166.  more  fallj 
reported,  bat  shorter  and  somewhat  varying  in  the  jadgment. 

I  I  a  depositary 
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JJJ^     4^P9sita^7.pf.»/^!^ft;l«isee  to  ^ccept^n.aasigpni^uf 

casbWd     9^'!^^/^^^  ^^5i^9^%^^t  piaintainamajpl;ioii;0? 

jmM  mA«   tl^;p}vei^^^pp.t^  growd  of  the,  deposit^baying 

^gSma?^   8?Mf?J/h¥?^  .the.  iatereat  of  the  lessee  in  th?  estate. 

andotiien.    J.  tbfi^k  it  j? .  impoj^a^^    for  me  to  hesitate  a  mo- 

ra^efttj^  declajing^.that  according  to  the  pqnciple 

Qf  tbtf^rrd-pci5i9^^Q^  thia  point  in  the  Court  of 

f^lwififfQryi .  >this:  deposit  .must  be  considered  not 

^y^^.^j^HJ table  rmcumhrwce  but  an  equitable 

wOrtgagiS:,  apd  the  Court  of  Chancery  vould 

eompel  tlie  person  who  took  this  deposit  as  a 

9etuirity  for  money,  or  as  evidence  of  an  intended 

lO^tg^ge.  or  puirfdiasei  to  accept  au  absolutp.poa- 

y%!^anc»  if  it, \were.  necessary..  '  r 

(  $iQW:^,^y  the,  pr^?ei»*.  case,  Mr-  ^^«^?ii?P^ 
MuCasl^isrd^  having  taken  lliese  de^d8.,a^j(»,<fc- 
po^iti  aijd- .  .l3j€5j^cmd:  aU  question^  it  appear?  ;&9» 
tiif^jmilji^^p^t^^  a  security  for  imp^pXf 

}f<^nceivf  lit  to  .bjeju^t.as  «uch  a  rppftg^Jo 
^d^Ph.  m.^mty^i^^^^^^  had  conveyed 

tPi.%|n,;^p,>1^MF :  i?M:^e?t  hf  ,wght  haye  |ia^> 

t]^fttJp^iefjt,^ight,i^X^  :!?^j/^^  ^  59»i$y?^ 
ie^eBP!pti9fij,;and  it  i?  admitted  ;to  me,  th^jif;,^^ 
l«4.A>Sq»x?.iC9ntV|?y3n^e ;9f  th^.et^j  o/j/^rtn 
^oj>,.  it^woul.d.  have  been  a  good  title  agajnstjthe 
Crpwj*ii^^  tha^t  I  app.rehe^id  is  quite  ^le^-if,  al- 
thfHifil^.  th^,.als,o  w.pjMW  OjQlj;  We  beeii^,^  equit- 
.aWeijwr^ge;  ,.  ,'^^\.S ,^  ^i .^ .:■     :lriv-' 

Qtt^^^jiderable  difficulty  jJiap  occurred,  I  know,  ^^ 

the 
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the  consideration  of  cases  between  the  subject  1819- 
and  the  Crown,  from  a  doctrine  which  is  very  ^|^2» 
well  founded,  at  least  to  a  certain  extent,  tliat  •"^^w 
tiiereare  no  equities  against  tiieCrowri.  1  felt,'  ^^]fjf* 
cariy  in  this  cause,  the  embarrassment  'whicli  MSfi^oth^Ji^ 
arose  from  the  doctrine,  that  the  Grown,  geiitrilly  ' 
speaking,  cannot  be  considered*  as  a'thistctej 
I  say^  generally  speaking;  for  I  do  not  mean  id 
i^4fert,'  that  It  is  so  universally ;  and  I  do  liofMW^J 
rf  the  Crown  had  had  the  legal  estate  here,  hhw 
I  should  have  got  it  out  of  the  CroMm's  hanils'ibf 
the  benefit  of  the  person  who  wouldliave  b^?6H 
a  cestuique  trust;  but  it  is  noi;  so  here,  ibrtlie 
Crown  had  no  estate  at  all.  But  ttife  estate  ha» 
never  passed  over,  for  it  is  yet  f»  m^ic* ;  although 
it  has  been  seized  into  the  hands  of  the  Crown; 
arid  the  Crown,  before  the  statiite  {\SElif:.  a  At.) 
which  first  permitted  a  sale,  was  only  entitled  to 
retain  the  )estate  quousquty  but  not  bey^rid^the  pe** 
riod  of  its  debt  being  satiisfied;  I'beri^t^  n&Sdv- 
Ing  the  rents  and  profits,  or  that  tight  df  p6i^se9$teii 
which  gives  a  title  to  receive  the  tents,  hai^tttfff 
passed  to  the  Crown ;  and  the  legal  estate  In  this 
case  has  hevcr  been  in  the  Crown.  Afccordiwgly, 
thefefbre^  the  plaintiffs  do  not  call  ujion  tateto  de- 
cfare  that  the  Gro  wii  is-  a  trustee,  because  the  Crown 
has  not  the  Ifegal  estatie  j  if  it  had  tbe  legal  esrtife,* 
as  I  said  before,  I  do  not  Icnow  el^actly  hoW  !? 
should  have  been  able  to  deal  with  5t,  boivevei^ 
the  justice  of  the  case  might  require;  but  the? 
estate  in  this  case  is  in  medio  ;  it  is  betw^tfii  tiic 
parties ;  and  the  Crown  has  not  the  estate.  This 
Court  has  ]^l(i  the  property  by  fdrce  ot^  <hfe  kct 
df  J*adiamejfit  j'and'  it  is  ihe  nlbney  oWly  which  ife 


ikStt  CARES  IK   TU£   £^CH£(lUfiR» 

'leis.     ji^Qyf  in  dispute  betveen  those  who  .ckyun,^tD  be 
\^.  ,  cHtitled  to  it- 

vATfi^wY'       Now,  if  we  find  that  the  plaintiffs  are  equitable 

riMia^n.  .mortgagees,  of  course  they  are  entitled  to  be  paid 

l^^fpre  the  Crown,  if  their  title  is,  in  ppi?t  of 

lime, ,  anterior  to  that  of  the  Crown ;  the  instant, 

.,tiie%  Jthat.we  admit  that  the  plaintiffs  are  qquit- 

^Ifi^mprlgag^s  (as  I  conceive  and  am  about  to 

^  4^Wp  M^^t  tihey  are),   they  have  a.  right  to  be 

pr^earred ;  they  have  a  right  to  be  paid  before  the 

Crown.   ^\xt  they  take  nothing  from  the  Crown  in 

that  case;   they  only  take  it  from  the  fymd  ji^hich 

^s  produced  by  the  sale  of  the  subject-ma^^r  of 

their  security,  and  which  is  in  dispute  bet^^^.  the 

Parties;  and  it  really  i^, a  question^^pp4s,t^^^i^.fif/i 

fi/^^miquf  trmt   and  tru?tee,   l?ut  ^^\}Sf\^^.^ 

parties,  ox^.  of  ,whqm  has  a  clear  title  )p^^^^ 

other,  unless  the  prerogative  of  the  other  prC" 

<  •[  ,'.,.v    y^^tft. '^i^ -VPipg  it'    »Now^  the  iust^p^Ait.jpi^- 

p^ttecj:  thatt^cflmveyance  of  fm  tqs^it^.^u^^^ 

twn  would  jhaya  gjvpn^.f^  title. ajg^nst.tliej.CJiff^J') 

J^  ^j,^h^t  ^a,  dep<toit;  of  titk-jd^etds,  .w^t^^jomrtjop 

tP.flequr^^xnpney,  ,i^^  ^Ijer,  wgrds^.ifri  fflfiit^lc 

mo^mm  gives  ju^t,  afs  strpi^g;.  pn. ,inffr5?|i,a}?^t 

conv.fy^.ifpe  .wQjjl^,,  for  IjQtJ^  Pf ,  A^^lj^lKd"^ 

tefests  Quly  ij^.EqHJty;  4iudl,ai»^^vfry,^py{}ji  p 

'tffi§d.ii^  this^  by  \vhat  ft^ss^.^j  iif -  a  1^^  ^fii^f  B« 

Pi^^.91  tb9./iffairs,of,  ^<^^4^^(^^'#/^X^^ 

c^se.^^s,d^ci4^bef^f^  l^^^m^  #M*t)W 

t  ^  '  )  never 
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iiever  Occurred  to  any  human  creature  to  dtmbt      MJio. 
that  the  Crown  was  not  to  be  postpoilfea  to  thdse    ^e^i^^p 
who  had  equitable  interests  prior  in  point  of  date,    ""^  ^^^ 
to  the  right  of  the  Crown,  every  thing  else  being   ^oJJJJiiiLL' 
fair  and  correct;  and  although  it  was  not  disputed    ••^•thm. 
in  that  case,  I  ean  hardly  conceive  that  it  Cotild 
liave  passed  sub  silentio^  unless  those  who  Ivere,  at 
that  time,  sitting  in  this  Court  as  Judges,  as  well  as 
tli6se  who  had  to  maintain  thd  interests  of  the 
'Crown,  had  thought  it  quite  idle  to  Contend  tHkt 
the  Crown  could  supersede  those  who  had  *prlt)r 
ih  teres ts,  whilst  the  estate  was  in  medio  heWetn 
them.    Then,  to  be  sure,  it  is  a  necessary  con- 
sequence,  if   those  conveyances  of  equities  ate 
en1^'tled[  to  stand,   that  the  person  entitled  t6  a 
'^mortgage,  by  a  deposit  of  deeds  for  that  purport, 
'  IS  entitled  to   the  same  thing ;  for  they  merely 
*dift^f  in  form  only,  and  not  in  substance. ' 

T^iird  MSS-  cases  were  cfted  (^nd  I  havfe  had  the   TriwUy,  1794. 
gd6d  fortune  to  bfe  fumiShed-^ith  Vfery  full  HMt^    ^^!!^^ 
6f  tlwlm)^  in  ori!ifci"to  shew  that'  the  rights  bf  thfe       „  »• 

♦  •  °  I  Snow. 

'Ci^ivft'dre'ftttt  affWJted  by  a  securitiy  <5f  "this  ktnd. 
te'fli^l  Ui  th«r  iras'e  ofJ%k  King  v.  Chattes  8n(^, 
'Iri  ^HmVT^rmV'  l7^*»''«fn*'th'e  note  I  hare  6f  it, 
'I^'bertf6ve,'-'i3  Ve^y  tdrrect. '  It 'is  as  follows '--^ 
dk^MWMctr6h}i79^y  the  diifttidant  agreed, 
iii;wWtite^,'  iJo'sfelVto'lea'selibld' messuages  to 
'S^ue^VdtHiiif  fol  '706f  ■  toltins  lirtmedi'ately 
^pAd-W^.^ik  parti'  iiftd'  agi^efed  'tb  pky  tKe';fe- 
MiiiiiiP  '300/:''vfrithm'  a'  iriorith  'aft^f  that'  time. 

an  f«};fCipifint,^ji,5^«?%,„j|Wt,ICipgk;fhb^/ 1^  sell 
.  V  ,  t  I  I  4  to 


WW.  ,  tJO^^GQllius  •  a  Je^se^wW  «fttftte  for  ^QQ/^rr<JWfi«^ 
"^'"^  (^Wapie  ^titlj?ii>  to  tb^ieatete  in  Equity,  >wiAp*id 
iwdimatiiffr  ,^90j^,  m  .patt  lOST  tb^  .pur(CJ)lu»e*niQt)^»  and  p^o- 

««*#*tfs.  ; Afterwards:  ^^zx?  abftcpnded^UliUtb  thejQiHifn, 

,  .afld  CfiHivs  thqrefoi:e  did  ,nofe  pay  tl>e  :30Q/fi( .  -On 

^t^i^  j^Std  il/tf  rcA,  1793i,  aa  et^ctent  isafced  *agwf t 

.^ott^;  and  op  the  llth  of  the  follow jngi^4[y^' an 

inquisition  was  taken;  and  it  wa$  foun^MtJttt 

^qw  \)^aa  possessed  of  and  entitled  un;tq)a  cprtain 

1  piece  or  parcel  of  ground^  and  to  soventBea  mos- 

1  snages  fipp.  for  the  remainder  of ,  a  teri»tQf(fwty 

.years,   under  , the  Dean  and  Chapiter  vpf^f  JffTlSjtf- 

mimter;   and.  which  piece  of  ground;  ^pd.;a^j^- 

suages,  r&c.  were,    by  the    s^d  Cfy^lps.^J^jnffsPf 

before  th?  said.22d  day  of  March^  n^f^gP^ 

tp  certain  perjsons^  for  securing  the  paymeiM^.of 

3  ]  30/*  and  interest    On  the  SSdi  'Edxruary^^  17^, 

^  there  was  an  order,  to  sell  tliese  premises^,. find 

QoHins  gave  the  .sheriff  notice . to  pay  bin^.the 

^^400^  which  he  ,had  paid.  Xx^  Snow^     On  the^a|»e 

.d^y.the  sljL^riflf  ^soi^i  the  prpipise^, .  o;?<i7»i  jj^^p^ii. 

Oif  the  Sl&tJfcfi/y,  1794!f  Collins  obtainedt  a  rule 

nisi  that  he  should  \>e,  paid  badk,  out  of.  thp,p^^^- 

^ chase-money,   thjB  400^.  iWbteh,  he  :ha4.  .p?^,it^ 

SnoTv.    On  the.  4^h  Jfilj/,  17S4,   the .  r^ile,^  (t^bie 

Attorney-GcT^eralha^yJing  shqwn  caus^^gai^^it) 

was  discharged.     On  what  ground  the  rule  was 

argi^ed  or  diacharged^  dpes  npt  appifj^.,    Jtl^^^^ 

^^  -^>      j^no  statement  qf;  tli^t.  .Now>  }px  ^s,eop^j4w.i^* 

ca^e.     In  the  first  placp,  ,it jya?  an^iegij^t^^ 

observe  jWhat  i I;  is :  ~  Coll\ns^ .  b v  an  |agreeipf^pt 

iQ  wjitin^^  became.  cquitablQ. owner  of  tfie^^eajje- 

^  hqW  pr|?pisp^  ;he^hadagree^^  tp"||juy^^h£^^ 

he 
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Ik)  Witfrentitled^  cm  paymedt  o^  tWvest  of-  ihe'pUr- 

isbtise^-moniy,  t&  have  an  'assigmhintjibut  tMUhfen 

•he  wus  ^qidtablei  owner.    H^  had  paid  patt  oF  ifie 

puTchase^oney,'  and  tbufi^  becaihe  'entitled  to  a 

if>€cilic  periformanee;   and  he  trirght,    ri^ht'^br 

vhong,  have*  called  upon  the  Cfoxfv^  to  iei^lttm 

htive  an  assignment  of  the  premises,  tipon  pij^^ 

ment  of  SOOl.  more ;    and    that  was  '  his  •  otily 

equity;  as  it  appears  to  me;    By  his  applicatibn 

to  the-  Court,  however,    he  did  not  seek  to  en- 

fbrcH  Hiafe  Equity;   but    he  demanded  piaymfent 

'  Af  theiiion^y  which  he  liad  paid  to  Snott\  ahd 

"whxth'SfMthKd  a  right  to  keep.    If  I  buy' An 

eiffeite  And  pay  the  rtioney,  thd  vendor  has  a  right 

•  ftl'kedji  the  money,  if  he  gives  me  the  estdte. 

^'The  ^ttrdhaser  has  no  right  to  have  the  money  back 

'  iga?il^  -biiil  ohly  to  claim  the  estate.    It  is  clear, 

iib\^eVer;  that  if  Co Wi/z A  could  be  considered  as 

"  a  VaUd'cIiim,  it  Was  an' equity  only,  and  the  relief 

could  brily  be  properly  given  in  a!  Court  of  Equity. 

But  ri  seertis  to  me,  arid  that  is'  the  conclusi6n 

Hvliiohr  draw  from'  the  case,'that  as  Mr.  Snoxo  hid 

'agreedtd  convey  the 'estate  to  Collins  ^  and  iCo/- 

///w  had  paid  part  of  the  purchase-money,  he  was 

the  eijuitable'' owner  of  the'  estate  t  and  it'  must 

^ha,Ve 'been  6n  that  ground'that  his  claim' to  the 

<  tiioh^y-ifrcady^piM'Was;  ndt  allowed.  ' '  '      ' ' ' 


ittlto. 
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"ytlfe  olheyiba^eisT/^e  to^v.Sm^)/!^  Which 
^^hafpjjfciied  Mrf'^tli^  y^r  1804.     By  an  inquisition 
'taken ^^rl'oncl^of'^he/extents  issued  against Ben- 
''i(>w,^the!jufy  fountl^iiim  seised  of  a  freehold  mes- 
suage"*'Scc. -''ancl'tKat''  hb  was  possessed  of    the 
title  cl'ciec/sXvhich'  were  the  subject'  of  the'  subse- 
quent 


wHHMMML 
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.1819.  qtL^t  proceeding^ ;  ^hat  BensM  bad  ^Mbefl^  ^U^e 
J^^^C^  title  deeds  in  llie  haiidfi  6f  Mr.  James  HiAl/'9ts 
and.another  attorney  foT  Messrs.  Tomkins  and  Co*  ti>  ehttWe 
itoBOMifcY.  kirn  to  prepare  a  security  for  a  debt  thdi^'dde 
'»Ddotiim.  from  Benson  to  Tcmkins  atid  Co.  'imd  fi^t  -^1 
fiiftber  rams  of  lAoney  tbat  might  In  fiittirfe  bfc- 
com^  due  fromi  bim  to  them,  and  for^  aiiy^^ha 
•f^hkb  they  pMght  accept  for  him,  arid  thiit  the 
deeds  remained,  up  to  the  time  of  the  taking  df 
the  inquisition,  in  the  bands  and  poss^si6A  of 
Hall  for  the  purpose  aforesaid;  l^nt  Benson  hsd 
not  executed  4ny  security.  ITie  finding  df  tftfe 
Jury  then,  it  is  to  be  observed,  fe,  that  tJfe*  deeds 
wete  dej^osited  by  Benson  in  the  bands  6f  '^iSfff, 
as  Mttorne^  for  Tomkinszs&d  Co.  to  enable  Hdlti^si^ 
pri^sfy^  to  prepare  the  security  for  that4el)t^>aii^ 
ler  otber  sums  asid  so  <in.  Hovr^  if  thsLt' were  the 
case,  it  it^  not  an  equitable  mottgage^  akid  that 
has  been  settled  in  the  case  of  Norrisv,  JVUktrt^ 
srniT  60  that  whatever  the  condition  of  the  patty 
who  made  the  application  to  thc^  Owrt  mr^t  have 
been  in  other  respects,  be  couM  not  "^indioa/ie 
his  right,  even  if  it  had  been  an  equitable' »inoit^ 
gage  in  the  way  in  which  h0  tried  toisuppoflpat 
-  there  at  law;  but  in  truth  it  ^s  not'aueqoitiMe 
mortgage  according  to  theauthorityof  JTofftM^r* 
Wilkvnson.  '-''•  .•.'•'-vp>  ^iif -nioi-i 

Then  Tomkins  and  Cov  appeal^  and)rolUined 
the  property  in  the  mesiiuage  or^  teodmcait  lintthe 
inquisition  named;  and  tbey  plekdsd^  tin^i^iiciFoTe 
die  is^uiBg  49f .  thfee^ctoit^  L6^dn>was^tv^lt  Bn^ek^ 
aiElowneryandiseasedm  hJB  ideniescie  gsi^lllieegof 
j^w.'  and 


,A94  ift  the  meMuage  ^c^  ^ud  was  ajw  po^aessed  ^^^^ 
,  fif  ijivers  deads,  writings  and  specialties  telating  cT^bSd 
.1;^ereto,  and  being  the  title  to  the  sanie;  and  i  m^^ 
bqing  9Q  respectively  aeised  and  possessed  th^i;?-  v«Mm]^* 
of,  be  became  and  waa  indebted  ?to  the  claifnaut^ 
ifi  a.  large  sum  c^  moivqy,  and  that  belpg;.$o  joi* 
.deb^df  h(3^  in  con^deratipn  thereoi^;  aud  bqfQi;e 
he  became  indebted  to  the  Crown,  promis^  ^nd 
consented  to  mortgage  the  said  mesauage.  atul 
jtenement^  with  the  appurtenances,  to  seQilie 
(amongst  other  things)  the  repayment  of  the 
money  ao  due  to  them>  and  delivered  to  the  cl^m* 
^ts  thje  aeveral  deeds,  writings,  and  specialties 
relating  thereto,  and  being  bis  title  to  the  saaneK 
then  in  his  power  or  poaseasion)  aa  a  security  m 
[pledge  for  the  repayment  of  the  money,  and  that 
ateh  mortage  or  security  might  be  made,''  ^n- 
ao-  that  here  they  mingle  in  their  plea  these 
fact3;  ^*  that  before  he  became  indebted  to  th6 
f^vowa,  he  promised  to  mortgage  the  premtaes 
to  Tomkim  and  C^*  .to  secure  the  said. money 
duo  to  themi  aiid  delivered  to  them  the  title  deeds 
9a(a:security  or  pledge  for  the  repayment  of  the 
mopey ;".  that  isi  stating  it  as  if  it  were  an  equitable 
)1)4tftgage»  ^^  and. that  such  mortgage  or  flecurity 
might  iDe  m^e/'  J!Jow  here  again  tl>ey  depart 
from  the  ground  of  the  deeds  having  been  delivei^ 
ed  to  them  as  a  deposit  or  pledge,  and  say  that  it 
^asi  rdone  in  order  ik^t  a  mortgage  might  be  made, 
which  ancfftgage  he  bad  promised  to  make;^^ 
^tvJMireupon  Tomkki9  afiid£I^jbecame^4md  continue 
(id  >ItsgaU:fI  possessed  of.  the  sfiV/^al  deeds  and  writf 
ings^orfcl^ng  to  tfae>title.tQ  tbesaid  ^estate,  for  the 
I  purpose 
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1819,       purpose  of  preparing  such  mortgage  or  security  as 
CA8BERP     aforesaid,  and  entitled  to  have  the  same  made  as 
^'!S?^    ^foresaid,  and  to 'have  and  ei\joy  the  said  iiie3- 
^552SI5^    suage  or  tenement  under  the  same."    That  is  tnc 
aiMHrtfcew.    averment.— So  that  in  truth  this  plea  does  not 
state  an  equitable  mortgage ;  for  on  the  face  of  it, 
it   IS    impossible    to    say  that  they   mean  more 
than  this,   that  the   deeds  were   deposited  with 
Hail  J  in  order  to  enable  him  to  prepare  fhat  iuort- 
gage  which  Bewjon  had  promised  to  make.    It 
seems  that  no  proceedings  were  had  for  some  time 
afterwards ;  but  in  December  1 804,  ti  motion  was 
made,  on  behalf  of  the  Crown,  in  the  Court  of 
Exchequer,  for  an  order  to  sell  the  estate  of  B«n- 
son,   of   which    the   premises    in   qiiestioa  ,wer^ 
part.      Tomkins  opposed   this  as   to    these  pre- 
mises;   (I  take  this  from  the  statement  in  tbe 
pleadings  in  the  Court  of  Chancery,  which  I  oe- 
ITeve  are  cojyect)  and  the  re^iult  was  as  follows  :— 
",  And  a§  to  the  rest  of  the  estates  of  the  w^ 
Willipm  Benson,,  seii^ed  into  his  Majesty's  hands, 
u^der  and, by  virtue  of  the  said  writ  of  extent,,  it 
appearing  to  the  Court,  that  the  title  deeds  wliich 
related  to  the  said  estate^,  a^e  incustjody  ofp^n- 
jamin  Tomkins^  John  Coles,  and  John  Maude,  qre- 
ditprs  of  the  sa,id  fVilliam  Bemon,  and  who  cjain^ 
an  equitable  lien  thereon  for  or  on  account  of  their 
djcbt  dup  from  the  said  IViUiam  Blenfipn,  jthe  Court 
dp  npt  make    ^ny  ord^r  for   the.sal^.of.  tj[^psc 
estates."    So, tjiat  ^yen  Ujk)n.thi3  stateifn^/t^t^^ 
siee  the  Court  sejem.to  have  hesitated.^.  ^Th^^^ in. 
HilarjfjQTm  1806,  the  Attorney rGen^r^l  fi]t^dai^ 
infppmg4ii9n  of  ,,troy^r  ^geLiT^^tToTnkjns^B^^d  Vo^  j^a 
. ,       ,  /.  account 
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account  of  the  detentiou  of  the  title  deedsj  t6      \V^ 
which  they  pleaded  the  general  issue;  and  upon     ca^^^^^^, 
the  trial  thereof,  Tomkins  and  Co.  having  proved    "**.X?!*' 
the  hon&fide  deposit  of  the  deeds  in  their  hands,'    ^Jj^gJ^^" 
or  tlie  hands  of  their  solicitor  for  securing  sucli    MdotJiew. 
balance,   a  verdict  with  nominal  damages  only 
Was  entered  in  favor  of  the  Crown.     Tomkins  an^ 
Co.  then  moved  for  a  rule  to  shew  cause  why  that 
verdict  should  not  be  set  aside,  and  a  verdict  en- 
tered for  themselves.    That  rule  was  afterwards 
discharged  by  their  consent,  on  the  Attomey-GQ- 
;ieral,  as  it  appears  upon  these  proceedings,  im- 
dertaking  that  no  advantage  should  be  taken  of 
the  verdict  entered  for  the  Crown;  Mid  that  they 
should  be  at  liberty  to  retain  the  deeds. 

Thus  Tomkins  and  Co.  having  been  advised  that 
the  question  might  be  discussed  anid  decided  by 
traversing  the  inquisitioni  pleadea  as  1  have  Stated 
uefbre;  ^nd  proceedings  then  took  pkce;  Hvhen 
the' question  came  before  the  Court  611  ayemutrcr 
put  in  by  the  Attorney -Generat :  ahd  afttr  argd- 
uient,  judgment  was  given  in  favor  of  ttieCi-bwift  i 
biit'it  'is  said  to  hav^  beeii' declared  %  thd  fcourt, 
tliat'  they  gave  jucigiilelit  for' the  Grown  bfeciiise 
Tomjcins  had  lio  legal' but  only  an  equitable  rightr 
ancf '^^i  kppeAr^  ^o  U  ^'ktebnake'grotrnc!  ihrnik 
dfecision;  for  if'it\vas  any  iricambrance  (which  t 
much  doubt),  it  was  6qui table  otily,  and  could  Wt 
be  maintained  at  law. '  Theti  a  biH' m  Ch'ancefy  Was 
tiled' l)y  tomkins  against  the  AttOrtiev-Gfeli^ral  aiid 
]Senson\  .stating  these  several'  fEcifs;  aidd  Totnkin^' 
and  Co.  mSistecl  upon  then''tqt!iita1Jle  ri^lft.    THe 

Attorney- 
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At'torney- 
a6tf  bthelv; 


Attorney-General  put'  in  the  usual  ft)rnial  answefj 
cai EBRD  ^^  Benson  denied  all  the  facts  stated  by  tlic  bill 
ufd  another  gg  fbunding  the  ground  of  the  equitable  Duort- 
gagfe ;  and  therefore,  that  answer  being  read  in  a 
Court  of  Equity,  of  course  they  could  not  grant 
an  injunction  on  bill  and  answer  where  all  the 
facts  of  the  bill  were  denied  by  the  answer.  It 
is  stated  that  Benson  was  afterwards  indicted  for 
perjurjr,  and  that  he  was  acquitted  upon  that  in- 
dictment. What,  in  point  of  fact,  became  cf  it 
afterwards,  however,  does  not  appear;  but  there 
was  certainly  nothing  like  a  decision  in  that  case, 
which  can  aflect  this  question  beyond  all  dbubt, 
for  the  Court  determmed  nothing  at  anytime 
during  the  course  of  the  proceedings,  which  can 
be  used  here  as  an  authority  in  point.  In  the 
fir^t  place,  I  think  it  is  pretty  clear  that'  the 
pleader  who  prepared  this  plea,  put  it  upon  a 
ground  which,  according  to  the  decision  of  the 
late  Master  of  the  Rolls,  would  prevent  the  de- 
posit from  being  considered  as  an  equitable  mort- 
gage. In  the  second  place,  it  was  certainly  a  qiies* 
tlon  in  Equity,  and  if  the  Court  of  Chancery  hv^ 
made  any  cfrder  upon  it  at  all  (and  I  do  not  S^nd 
that  it  has)  the  parties  must  have  gone  on  to  liaye 
proved  their  case.  Probably  there  was  no  injunc- 
tion granted,  oi*  'the  injunction  being  dissolved, 
they  did  not  think  it  worth  while  to  go  pii  W; 
further  in  the  cause;  but  there  is  no  decision  m 
the  case  of  Thi  Attorney-General  w  Benson 
which  in  any  degree  affects  this  case,  'jft  thctf'^ 
foiie,  kB  hhpt/e^rs  to  me,  leaves  thi6  qu'esbonas 
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if  tljese  two  cases  had  not  existed  j  exc^  that  if      i^4^ 
they  establish  any  thing,  they  incline  tp  suppqrt     casbekd 
the  doctrine  that  an  equitable  niortgagee  would  ^^  ^o"»«>^: 
have  succeeded  at  least  to  a  considerable. extent;   ^Sneua? 
hut  beyond  that,  they  cannot  be  considered  as  at    •a^otUw^ 
all  applicable,  and  therefore  I  must  have  jecourse 
to  principle  and  general  reasoning  in  the  detef^ 
roination  of  this  case,  as  if  it  stood  alone  and  un-- 
touched  hy  any  prior  authority  adverse  to  the 
claim  of  the  plaintifiK 

Now,  holding  that    those  two   cases,  which 
wpre  the  only  authorities  produced  mi  the  second 
point,  do  not,  in  my  apprehension,  at  all  affect 
this  ciLse,  on  the  grounds  upon  which  I  fbel  my-J 
s^^f  oWiged    to  consider   the   questipn,  W€  are« 
brpught  to  the  last  position  j— ^that  (taking  it  for 
grafted  that  there  is,  under  this  deposit,  an  equitr 
a.bl^  mortgage,   and  that  it  is  good  against  the 
Crown  in  a  general  case)  it  is  not  valid  against 
the  Crown  in  the  case  now  at  the  bar,  under  the 
circumstances  which,  have  been  disclosed  by  the 
pleadings  on  the  record*     It  is  quite  clear  that 
Mr.  Jones  was,  before    this   deposit  wsus  made^ 
liable  tp  the  process  of  the  Crown  in  respect  of 
the  money  which  he  received  .as  colleptpr  of  thf^, 
taxes,  an4  which  \vas  in  hi3  hands;  but  it  doeS' 
not  fpllow  that   he  w^  therefore  that  kind  of 
debtor  to  ;  the  Crown, «  which  would  bind  these* 
lands  sq  as  to  affect  the  existing,  eqnitable,  or  legal 
interest, ^pf  any  third  person  in  tbeip,    If  he  were' 
a  debtor  to  tjie  CjQwn  of  record,  w.  oiie  of  the. 
persons  described  in  the  13th  of  Elizabethy  there 

is 
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l9f9^      is  no'  doubt  at.  all,  that,  whetlier  there  were  an 

jj***'^^  s.  equitable  on  a  legal,  mortgage   on  his  lands,  it 

wnaf^timj  would  not  have  affected  the  Crown ;  for  the  Crowu 

Atso^vh  would  have  a  right,  the  moment  he  became  a 

aodotben.    debtor  of  record,  or  came  within  the  statute  of 

Elizabeth  f  to  have  seized  his  lands,  dthough  they 

should  have  been  subsequently  mortgaged;  But  if 

hfe  Was  not  a  debtor  on' record,  (as  he  clearly  iiijas 

not,  for  his  debt  was  never  put  on  recorrfyrior 

had  given  bond  to  the  Crown,  and  if  h]e  wislidt' 

within  the  statute  of  JSlizabetL  which  is  ailast' 

the  only  real  question  m  this  case,  theii 'H(f-\lras' 

merely  an  ordinary  simple-contract  dfet)tirf,^aha' 

the  Crown  had"  no  right  to  th6  estate  at  tiie^^V 

of  the  equitable  incumbrance,  nor  uhtii  he^h'i^tMi*' 

a  debtor  by  record,  wliich  he  did  hot  'ufitii'm' 

inquisition  was  taken;  and  that  t<^as  not'mt'i 

considerable  time    after  the  deposit  was'm'ye;' 

alid  indeed  it  is  hot  even  alfeged  tha^  h6'\^^^'a 

debtor  of  record  at  that' time.'        '    '       '  '  ' 

^^'ttiere  Vas 'certafaftj^  once' fci7'''cbnSidW^' 
dbtttit -Si  mstihinste¥  ftdll, '  'b^dre''  tiiL  ^^  'c*" 
The  King  v.i^nHtK-'(ztiii'ixafm  feiii'efifttf'  'H) 
whether  the  Crown's  debtors  by  simple-contract 
wferenot  in'iJiesame'  slttial^on  as' dfetftfirl  ^f  re- 
cord; and  whedierihose'vi^hb.  m^d^  WifrcStoof, 
estates  from  them  •v^Ae'iiotaflefcted  by  ^he'CroVnV 
debt'?  and  whoevfer  lo6ks  Vith  atterition'i^iCo'ttiaT 
c4se,'as  tli6se'  by  whbni  flii^  questlori''.^a^'6mf, 
atgu^d,  hkve  ho  doubt'"dohe,"  must  'see''VQa.tyajf'. 
grtat^dustryatid  iel^earc'h  have  been  the?^'  fem-" 
ployfcd'by  the  Cburi;  to  slieWtWthktdoiilJfMbsc' 
ftoni'^a  mistake,  and  a^tdo  implicit  faith' m  wlilat 

had 
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had  been  reported  to  have  been  said  by  aa  At-     ^^. 
torney-General  in  former  times.    Tliat  case  (The     cj^^/^bi^ 
Atiorneif'Gemral  v.  Stnitky  has  not  been  at.  all   ■■^.^^^*^. 
doubted    upon    the    present   occasion:    M^  -  has,    ^qJJJJJSJ]^ 
on  the  contrary,  been  acknowledged  tabe  con-    ^*^>*^' 
sistent  with  the  law.  .  It. will  not  be  necessary  fot 
me  to  say  more  than  that  I  feel  myself  bound 
to  follow  such  a  decision  as  that  is.  and  which  I 
£nd  made  upon  grav^  and  deliberate  considesar* 
tion;  but  I  have  no  diiSiculty  in  saying  (if  I  may 
be  excused  for  mentioning  it  here)  that  indepen- 
dently of  that  case,  having  myself  much  examin'^ 
ed  the  question^  not  only  now,  but  formerly,  with . 
a  view  to  that  particular  subject^  I  have  not  ihe 
least  doubt  at  all  that  it  is  the  only  deci&ion  which 
ought  to,  or  could  have  been  made  lyider  the  air- 
cumstances  of  that  case.    Therefore  it  Jones  were  ^ 
npt.  a  debtor  to  the  Crown  of  record,   por  so.. 
connected  with  the  Crown  as  to  come  under  any 
denomination  of  persons  enumerated  in  the  statute 
of  Queen  Elizabeth,  I  take  it  h6  must  be  con- 
sidled- as  being  a  mere  simple-contrict  debitor, 
and  must  be  so  regarded  in  4^iding  th^  ^e9tif^^ 
which  has  been  raijsed  by  this,  records'  v 

Nqw  I  have  looked^  and  with  great  attentipq,./ 
a$  may  be  supposed,  very  frequently  into  the  star 
tute  of  Queen  Elisfabeihy  and  I  cannot  my^lf  en- 
tertain ^ny  doubt .  that  Jones  is  npt  at  all  ,witbia 
that  statute.  I  do  not  see  pne;  word  iqi  that  statute 
which  applies  to  the^  ca^^pf.^k  persoij  i^ his fjitoa-  • 
tion  J  he  was  not  ap^o^n^d  by  f  hj^.  prpn^A,?  h?  ¥^ . 
not  a  servant  of  the  Cipwn;  lie  WAs^adpoiij^t^iv: 
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other  persons ;  nor  did  he  gite  any  tecuril^  to  the 
Grown;  the  security  he  gave  was  to  other  ptt'' 
sonsl  <  Now,  throaghout  the  statute  of  JRtixaiahf 
1 4>hink  it  is  quite  dear  tibat  the  •  persons  whoita 
that  statute  cocteaodplatedw^e  p9r80BiHi)a>^!itb- 
loo  situelSos,  •  aind  tbey  ane  indeed  so  spotiafly  jdi^ 
jwdfibed  in  ttie^stat^te  aa  sufficient  t»  diatii^^wh 
tihfitni.  front  Jtho;  cas^  of  Mr4  Jonei, .  He.  reeoiy^ii 
not  5«ie  shiUiiig  by  being  placed  in  tlai0jQ)Bi$tf 
from  theCrowsi;  he  was  not  re^gnised  by  Ibis 
CfowD>  or  acx^untaiade  fe9  the  Crown.;. ^thoHlfli 
it.  must  ftei  admitted  that  beyond  all  doubt.  Jhe 
was  ii^le  to;  tiie  Grown  to  the.anouvt  i>i  ^ 
money  at  any  time  in  his  hands;  and  hej.VQs 
therafbne  subject  to  the  process  o£.the  .Cf^V)!, 
as  every  one  is  who  haa#  qmcunqu^  fwdi^m  W^ 
of  the  Crown  in  his  hands- 


Then  the  stotuteof  tbe  lAXhoi  Elh€AeikX\MW^ 
great  light  on  the  construction  winch  tbei.pU*- 
ttff's  counsel  put  on  the  JSth  ofi^Q/iMiM^/ l^ritlist 
a«b  pfovides  that  a  ipersQn  not  .ifiiKn^ij^lpljr:.^ 
debtor  to  the  CJrown,  in  any  of  the  ways  p(4bW 
out  by  the  statute  of  the  \dit\,!0$  Etiz^^^h^^' 
though  a  receiver  of  the  Crown's  pioney,  sbouW 
Jifl  put  19  the  satv^  situatifHi  as  tJvr.pcfrcpna  tbere 
.f;f)unverat0c}  i  and  it:  then  vams^^  la  perspp  jjn^tlie 
i?ft?ejpt  of  public  imo«eyj/who  was  not,  09W 
dered  by  the  Legislature  to  haye  he^ji?  \^ 
fwitbin  thefqrmwr  »cfcj  thcrefor^^i  if',<b*yij)a«?fi^ 
limt.ftct  of.  Paj'4iaa/i4t  fop.the  respr^ftlipuqwsft^f 
introducing  a  person  who  was  not  consid#^  ^ 
be  pwt.W'itibo  same  sitttati9%^i6h'jirtgard  to  bis 
';Jip^lity,  as  a  debtor, oji  record  to  the  Crown,  i' 

is 
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is  evJdttUt  that  the  Legialature  had  not  inddded      Mt^* 
all  persons  receiving  the  King's  inon^,  in  the     ^^^^^^^ 
r5th  of  Elizabeth.    If  ithe*  sitatate  of  13th  Eiiza^   stodimolWr 
ii^^il;  had  been  sttfflcient  to  reach   the   ^)enioils  Aitonw^t.. 
made  habtoby  1 4th  of  Elhab^^  a»  pensoiia:  reeeiv-    «nd  ot^n. 
irig  the  Ki|ng'$  money,  it  vpif^t  iiaiw  heeii  cob^ 
tended  to  be  tppliaMt  to  the  pveneat  ease ;  >  tet 
^i#  ftivas  eonsiddl^d  in  pasfiPin^  the  14tdi>of  iMixriiL 
f;e«A  that  the  p^5<ms  then  made'Iikble,  DMre  not 
fveviousiy  liabld,    undet  the    I4)th>   it  is  quitfe 
tli^ais'  t^at  no  person  in  tha4;  situation^  or  in  s^ 
vnil^r  BJlulttona^    were  donsid^read  >  to  'be  wtthm 
i|ha84ict;  "vrliich  at  once  desttoys  the  ai^amen/t, 
t^iat  ail  {persons  indebted  to  the>  King  by  reocipt 
of  moti^  belonging  to  the  King,-  id  ^^eb  hands, 
AM  within  its  purview  and  Mieanittg. 

Under  these  circumstances,  it  does  appear  to 
me'  that  the  plaintiffs  are  entitled  to  the  relief 
which  they  pray*  Mr.  Ward  having  agreed  to 
buy  the  estate,  I  mnst  deeiare,  that  the  plaintiffs 
*ar)e  ^lititled'to  be'  ooni^ld^red  to  eqmtaUa  »itot- 
'gagees  on  this  propej<ty,  to  the  extetit  of^lOlMli/. 
and  fhterest>  and  it'  must  be  reftrfed^o  tllfe  De- 
^ty  Rcmeriibfahcer'  to  take  an  ac<x)u«it  of  tlie 
'lOOOA  and  interest;  and^it'muM'4be  ointeted^  thdt 
Mr;  fFdri  perfbiw  teisipiM'chase-  speciflftally,  - tflid 
that  the#e  h6  ptiid  out  '^  the  putthase^monfty 
'What  shall* appear  «o  be'due  cff  the  1^00/. -«» 
>the  |>res6nt  plakitiiffs,  with  inteiresti  andcoMd  «rf 
t^oupse, '  and'  that  ^  the  *  reiidtte '  he   paid   to  '«hb 

•    »'    MDteei***'a€Coidiogly(*>f  theplttintiflTsP*' 
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ArroRNifV- 

^X^i       THE    COURT  DOTH   DECLARE,,  x!^ 

t^  plaintiffs  are  entitled^  under  and  by  virtue  ^^^ 
the  bond  and  declaration  in  the  pleadings  men.-*^ 
t^^onedp  and  the  deposit  of  the  titk  deeds  accomr 
A  /yi/i^  ^yMWWg^^  the  same,  to  b^  and  be  considered  <?f 
y  7  ^  '^^^  e^i^itabM  mortgagees  ((fthe  house  and  premises  in 
Dwiry^  Square^  ip  the  pleadings  mcjitionedt  for 
jiQcufing  to  t)i£nt  the  payment  of  oqe  thous^o^ 
ppunds,^and  interest  due  thereon,  in  prefeii^p/^f? 
9A|cl  priority  to  the  right  of  the  King's  M^?sty  .q^ 
pf .  his .  Majesty's  A ttorney-General>.  under ,  j^jxd^ ^  ^y 
.  virtue  of  the  writ  of  extent  issued,  agaj^t  j  %\}f 
defendant  H^illiam  Jones,  in  the  pleadings  aUp 
«(ien(ipned  >T*r^iVZ>  it  iSkjOrdeKid,  .adjudged,  ,ai|4 
decrpe4  by  tbp Court,  that.it  be,  and  it  her^lgr 
4»  referred  to  Jbel  Moyseyt  Esquii;^  tbe  Kep^fy 
1^0  hia  Majesty's  Rernembrancer  of  tljps  C^uirty  |to 
jjakean.accowitpf  what  isrdqe  to  thq  ^aid.pl^i^- 
j^iffa,for  .principal  and  interest  on  thei^  saif^  ^- 
fiurity,  find  i<\  /w  i^^^  their  cos;t,s,of  tbi^,mit,:f^ 
[Offferwis^,  incHri;^^  i^  relatiofi,  to  phe,mid  ^^p^ 
i^Hy  :4^,  4i!fD  tifq .  ^QqmX  ^Qt^ ,  4?c;J^re,  tjji^t^  .^ 
md  pltfimiffs  ate  entitled  fp  6e  jpf^^^^hat^^^l 
»^;found  due  to  them  for .  p«'ippipai|  ancj,  ^efi^ty 
wd:.GQ^tSj  gs  a§)ri?a*i4,  out  nf  thfi  ^ri<l^^fir9l^ 
my^  arising  •  by  the  \  ^aU  ,of  tM  t^a^u^^M\  ^ 
fi^eiQiaesr  pwrcJiasedoby  tbft .  defci!^(^ai;M\\vEV!^(t;ff* 
fVardf  mider.  an  wder  qf.thi§  Cow\t,  ^rijig 
dftte  the  fifth  day  of  May.}  one  thousand  eight 

hundred 
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AttORVKt- 

aud  otbeti. 


lumdred  and  fifteen,  made  in  a  cause  "  TAe  iBio. 
King  versus  William  Jones'^  and  doth  decree  ^!^'^'^^ 
the  same  accordingly  c—i^iV'D  the  Court  doth  and  anomer 
alsp  declare  that  the  defendant  Richard  Brick- 
dale  JVard^  the  trustee  for  the  teriti  of  one 
thousand  years,  in  the  hereditaments  in  the  plead- 
ings mentioned,  is,  and  is  to  be  considei^d'a  trtJS* 
tee  of  the  said  terra  for  the  plaintiffs;  fot;thfe 
better  securing  to  thfem  what  shall  be  fourtd  du6 
bn  their  said  security  :  And  it  is  further  ordered, 
adjudged,  and  decreed  by*  the  Conrt,  that  wbeh 
and  so  sooti  as  the  said  defendant  DunversWard 
shall  have  completed  his  said  purchase,  and  paid 
liis'  purchase-money  into  Court,  in  trust  in  the 
^aid  irause,  "  The  King  versus  Johesy'  that 'the 
liafd^tieputy  Remembrancer  do  pay  thereon t,  to 
ih^  sai'd  plaintiffs,  what  shall  be  found  due  to 
thdm;' for  principal,  interest,  aiid  costs,  upon  the 
accoiiht  hereinbcifore  directed,  and  pay  the  reffiaiH- 
iter  of  the  mid  purchase-money  (if  any)  to 'the 
use  of  his  Majesty ;  and  upoh  payment  to  plkhi- 
flffsbf  what  shall  be  found  due  to  them,  for  prin- 
ctpa!,*  interest,  abd  costs,  as  afordsaid,  theplam* 
"^tifffs,  and  the  said  defendant  Richard  Brickdale 
/F^r^f,  and^ll  profj^'partieis^  are  to  join  in  and 
ic!^ecute  ptopir  tonv^ydnties'to  the  said  defendant 
^Dkn'd&hs  7i^tti%  whJch  are  80  be  s^eittled  by  tte 
4ald:'Dtepilty  Reniemteander,  \tt  <!jase  the  parties 
aWfi*  yboiit  the^  Jartie :  AMI  thereupon  it  is  ordered 
'  \ff  th^  lC>6u W;  ^  ^that  the  said  jikilltiffj^  do  deliver 
'  H:p^)itfHil^tt  diedsand  ivr^iiirig^  ^  in  Vh^ir  czmodj/, 
'^bf'fki  shi^'iieftWdarit  Dtintei'^  lV6rd;  but  h\i 
^.i-.»  I  ..j'i..)ii? '>!...  /^^iC'kS"  ^*''  '-'''^      ''  *Wse 
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case  the  purchase-money  for  the  said  herrifita* 
mcnts,  when  paici  into  Court,  shall  be  insiifficfient 
for  payment  of  what  shall  be  found  due  to  plam-i 
tiffs,  upon  their  said  security,  for  principal,  iritc^ 
rest,   and  costs,  as  aforesaid,  it  is  ordered  to3 
decreed  by  the  Court,  that  it  be,  and  it  is  hfeteby 
referred  to  the  said  Deputy  Remembrancer,  to 
inquire  and  report  to  the^Court,  who  has  recei\^ed 
the  rents  and  profits  of  the  said  estate  sirfcfe  the 
same  was   seized  into  the  hands  of  his  Majesty, 
under  the  said  writ  of  extent,  and  by  what 'au- 
thority, and  to  what  amount,  and  what  hai  be- 
come    thereof :  — Concluding  by  inVestin^^'tW 
Deputy    Remembrancer     with    the    customary 
powers;   reserving  costs,  and  all  furthtJr  diftfc- 
tions. 


5th  February.  Jhc  KiNG,  in  aid  of  SoLLY  and  another,  against 
JBvANs.and  another,  (Assignees  of  Adam,  a 
Bankrupt])  claiming  the  Propefty  seizjed  unda 
a  Writ  of  Extent  against  the  said  Adam* 

The  cotirt  will  JJAUNCEY  and  Pollock^  !F.  now  shewed  'caiisc 
^*^M^f  thL'  against  a  rule  which  had  been  obtained  by  man- 
FcS^ed.'^forX'  ^^^gf  on  the  part  of  the  defendants,  callinff  uppn 
fculmingat  tlic  Attqmey-Cjeneral,  and  the  prosecutors  x)f  the 
gSiSof 'a*^""    e;;|;cnt,  to  sh5w..c^^f,e,wji^^Jf>^|:w»e;i/  o^j^mgmf 


!«•»     7»U»    Ih 


pnrpose^  where 

the  Attorney* 

Generalhas  i  u-0    >'      t    -i.M      \ 

not  demurred,  replied,  or  otherwise  proceeded. 

Scmble,  however,  they  would  grant  a  writ  of  omQveus  mtanu  in  such  a  case. 


iie 


tad  another. 
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The  rule  had  been  obtained  (iSd  January)  on  *    i®i^-    • 
a  ireprescutation  to  the  Court  that  the  defenclant3    itirXiN* 
h?4  ejcitered  a  claim  of  property  to  .the  estate  and       ^^^^ 
effects  of  the  )l)ankrupt^  ivhich  h^d  l?een  seized 
i^der  the  extent;  and  had  filed  a  plea  thereto  in 
hH^  HUary  Term,  since  which  timf  the  Attorney- 
Geneial  had  npt  replied,  or  taken  ^ny  Atl^i*  P^ 
aeeding  .in  the  cause  at  the  instance  of  the  pro- 
seautprs  of  the  extent,  oc  otherwise. 

.Pn^shewing  cause,  it  was  insisted,  that  theAt- 
tof^ey-Qeneral  could  not  be  non  prosscdy  and  that 
hc:^hQuld  be  required  to  enter  a  nolh  prosequi. 

.  Jft  ftippOTt  of  the  rule,  the  case  of  The  King  v. 
Musters  {a)  was  relied  on,  where— the  Attorney- 
General,  not  having  demurred  or  replied  to  the 
defendant's  plesr  i^  9etre-j^aeM^«gainst  him,  as 
administrator  of  a  surety  in  bond  to  the  Crown-~ 
the  Court  ordered  that  the  Attorney-General 
should  shew  cause  why  he  did  not  proceed;  ana 
on, cause  being  shewn,  they  held,  that  althoiigh  the 
King  could  not  be  non  pro^sed,  the  Colirt  mT^ht 
give  judgment  for  the  defendani,  where  he  has 
pleaded^  and  the  Attpmey-Ge^jieral  will  not  reoUr 
oir  d^piur^  or  proceed  In  a  reasonable 'time. 

<jHrAha3i,  Baron.  I  think  we  cannot  make 
tills  rule  Tas  it  is  drawn  up)i  absolute*  The  case 
o^  The  King  v.  Jfefwrtew,  appears  td'  be  a  very 
strong^ case  in'  iermvfir  th(&  Attomey-Gen^ml 
may  at  any  time  enter  inoUe  prosequi.  'If  he 

(a)  Parker's  Reports,  50, 

KK4 '  • "  "'      Win 
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Mi*.       will  not  proceed,  the  Court,  perhaps,  may  give 
The  Kwa     y^^  ^  ^^^^  ^^  (imovcas  manus. 


EVANI 

and  another. 


[It  was  suggested  that  the  ohject  of  tlie  de- 
fendants being  to  •  institute  proceedings  on  the 
judgment,  a  writ  of  amoveas  manus  would  not 
answer  their  purpose ;  and  in  the  case  cited,  the 
Court  had  given  judgment  for  the  defendant,  as 
if  the  Attorney-General  had  confessed  the  plea.] 

Cr^EEDWt  Barcn.  I  do  not  underataad^Ube 
word  *^*  judgment*"  in  that  case,  to  mean  judgment 
in  its  full  fefficiient  sense ;  and  in  thil^  case  thife'is 
a  distinction  in  the  character  of  the  particS*  de- 
fiendant,  who  are  not  in  substance  but  orSf^ 
mtnally  6o  *^  they  are  in  effect  pc^  piaifitiff^'  ''' 

Wood,  Baron.  After  the  plea  there  will  Ijp  an 
entry,  that  the  Attorney-General  does  nbt^pro- 
tt^ed,  and  that  therefore  an  amoveas  mantis  shall 
issue.  -  '.  '  ' 

.  Per  Curiam*  The  application  must  haiM 
ferently  frtimed.  Nothing  can  be  taken  ^'tbK 
fuje,  ,  . 


■  ,/,  •  ■    ■•  •"  '.'•/'   •■  •     ■•    ■':  ;Rale.:di^cl[to»^i^d;''*; 
;                                                       .    Without 'ec#i. 

•      •        ,  r,  •              '     •  .     ,*     ..     'I.,     .               ;.            .:'     .1.1   •.      >   .        t;    J    ..v|   il'-"^'- 

'  .■!..    •  .  I     ■.         r  .  .-'    .    ...»f'»  •)     'i   a  '.ii  I'  *»-;^'  ' 

U".!i    'jii  •■  ..            .;..),•.•  II  .    1     /.}K\    ti  j:'»    I.J    »>IJ    i»f«l    i.    ItJljliiU   JIOIk)  ■'•" 

.  >f/  n  ;.    ■  )  :.        ,    .;  ■   I.  ii't      '       •  .f     »(:♦    i.     •  Mil  mi  i(t  .  fi  i.   r>    lil.q  ,fn001  / 

..  ..I ...  iji  liAMfo"  -iJ  i  ••!  ''-  '■  '-»-J^    •'  •'•"'•■  •!*«-<;*«"**'«} 
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SITTINGS  AFTER   HfLARY  TER^^ 
GRAY'S  INN  HALL       "    "'"'"''""■^ 

•■,     .•  : — : — ^r— — ^r— .   :.■■^.:,-:y 
Ppram  fixcuAfips  I'Pbj^;  .c^«??  *4?'''i^  t. 


BovcTFoy,  Clenic,  •;.  Rich a»w«  'van* -Bowri.         !!i^ 


The  plaii^tjff  ^UiiDpd,  by.  thi^  l^il^i  |he  tithffa.Qf  ^^4^*^^. 
XJorn,  gFain  and  hay  to  be,  due  from  the  d^fen-  e«>ce  of  the  ex^ 
'daoASt  the  occupderB^ndowiiem  of.  certain  lands  ecciwiMtiMi 

'  rectory  in  sap* 

in  the  parish,  tobim  as  rector  of^e  redt^ or  ^^^^^^J^^^ 
parish-church  of  Glendon  ( Northamptonshire.)     proof  of  per- 

,         !  ecclesiutical 

Thp  defence  set  up. was,  (flew^Wg  thp  plaiAli^s  JSb'JSC^.  "^ 
title),  that  there  >yas  neither  .  chuix;h-yard  j^gr  ^^^^^^^'^ 
Jburying-ground  in  Glendoriy  but  that  there  \yas  Jg^"b*^h"**^ 

a  small  pj^^"  ^^  *^« 

adTOWson,  wlw 
,         .        >  \  alio  by  doca- 

taOntkty  evl^^mii^  pmt ed  faliUHlC  entHl^d  to  a  smn  of  nlonpy  in  respect  of  the  tithes 
aping  within  the  pansb^  and  a  g^pwal  lym-pevq^plioa  gf  tithea  by.tny  former  ecdesi* 
'ijt4ida^ectb#.  ' 

The  rector^  richt  in  such  a  case,  established  by  mere  proof  of  tne  eiistence  of  the 
rectory  —  of  hli  oelug  fUjfre  and  dc  /ado  rector  by  presentation  &c.  and  therefore 
entitled  at  Common  Clw^-  and  by  inference,  from  the  ancient  valuation  of  the  rectory, 
as  prqved  J^y  the-  ol4  surreys  and  documents,  being  shewn  to  be  much  larger  than  the 
,  cotemporary  valuation  of  the  adverse  right  to  the  tithes  claimed  by  the  defeudant  (on 
which  proof  the  Court  held  the  adverse  claimant  to  be  on)y  a  porltomtt),  although  there 
was  no  evidence  given  of  the  extent  of  the  claims  on  either  s^de,  in  respect  of  the  par- 
ocular  tithes  demanded  by  each. 

On  such  confliQtl»giClaiiil»>Mi  .MAblishtd,  Ih^lConrt  cannot  decree  an  account  until 
the  right  of  the  rector  to  certain  of  the  tithes,  shall  be  specifically  ascertained  ^as  such 
a  case  bears  no  analogy  to  tliat  of  a  lessee's  confounding  boundaries^  and  to  that  end 
the  Court  ordered  a  reference  to  the  Deputy  Remembrancer,  as  ueing  more  advau« 
tagcous  and  less  objectionable  than  a  commission  for  that  purpose. 

A  room,  part  of  a  mansion-honse  in  the  parish,  fitted  up  ^s  a  chapel,  in  which  mar- 
riaeei  %a^  ^baptisms  have  been  solemnized,  sufficient  to  establish  the  fact  of  the  rec- 
'^  i^i^  deilig  ecclesiastical,  although  there  be  nnhp^ig-ground  attached,  and  other  iucU 
dents  thereto  be  wanting. 


MiBnOTA 


/ 
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iQt9.  a  small  xfiomt  comioonly  called  a  chapc^.u),  the 
3;DLaQ&ion-hQu§eKof  ^efi^ndaait  Booths  ^WS  ^ 
room  over,,it^()b9tJij,beiipg..,£art  of  the  paapsipn- 
hqysf^  the  oxJy  %way  into  which  was  through 
the  servant^',  hall;  — that  no  person  had  been 
bagtized,  marjip^,  .ox;  .9hrist!en^d  therein,  except 
by  permUwon  of  defendant  Booth's  ancestor,  and 
that  little,  if  any,  ecclesiastical  service  had  been 
performed  there  for  many  years  previous  to  the 
3d  December^  1814,  the  day  of  complainant's 
alleged  inducttci^n,  9iid  that  he  had  since  per- 
formed some  inconsiderable  duties  in  the  said 
room ;  —  that  the  church  of  the  adjoining  parish 
of  Rushton  was  generally  resorted  %o  by  descen- 
dants and  the  other  inhabitants  of  Qlendon;'^ 
jthftt  defendant  Booth  was  the  impropriator  oif  the 
hamlet  or  village  of  Glendon,  and  seispd  of  the 
manor  and  advowson  of  said  parish  (if  it  were  a 
parish),  and  (except  about  sixteen  acres)  of  all 
the. lands  therein,  and  the  tithes  thereof;  — that 
such  tithes  formerly  belonged  to  the  monaste^^or 
^bbey  of  Fipewell  (one  of  the  larger  abbi^s 
belonging ,  to  the  pjivileged  order  of  Cistfrtthm), 
and  had  been  granted  by  the  a^bot.  and^'cqnv^nt 
before  the  dissolution  (30  jfen^YIIIO  to  to/* 
Zflfwe  |bf  ninety T^i^  by  t^ie  descripfion  of 

all  and  singular,  their,  oblations.  titheSfOr  com, 

&c^  ^nd  tq  the  said  monastery  appertamiog  or 
belQi^gpujg,,  witl?i,apx>y  the-^occas^^rv  of^the^siV^ 
tomjk  Of  ifields  of  GlenM.  &c.  at  a  yearly jebt 
of  1/,  6s.  Sd.  ^  The  answers  then — derivmg  title 
throi^g^  i^^t  conycyjinices .  and  rby  decent  to 

^      '  plaintiff 
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ftlainWff  Sooth,  in  the  said  manor,  rectory,  and  ad-^  *fiML 
vowsbn  of  the  church  and  ticarage  of  Gknd&h 
and  the  tithes,  in  fee— insisted  on  non-payrtient  of 
tithes  to  the  complainant  or  d'tiy  former  minister  «••  Mdtm 
of  the  chapel :  and  alleged,  that  in  the  old  coh^ 
veyances  in  the  defendant's  possession,  the  said 
chapel  was  usually  described  as  a  vicaragCj  and 
that  the  defendant  Booth,  his  ancestbrs,  atrd 
those  under  whom  they  claimed,  had  always,  ai 
impropriators,  paid  the  procurations  and  syno- 
dals  due  to  the  archdeaconry  of  NorthaniptoHy  in 
which  Glendon  v/as  situate. 

I'o  support  the  plaintiff's  case,  witnesses  proved 
the  plaintiff's  presentation,  institution,  and  Jn-^ 
di^ction—  that  divine  service  had  been  performed 
for  twenty-five  years  in  the  chapel  or  robm  meni- 
tioned  in  thfe  pleadings,  by  the  predecessbr  oF 
the  plaintiff  and  the  plaintiff,  and  which  wai 
attended  by  various  families  — that  a  parish- 
clerk  had  been  appointed,  Who  constantly  at- 
tended divine  ser\nce  in  the  chapef— that  thfe 
room  wherein  service  was  performed,  wad  usually 
called  the  chapel;  and  that  it  appeared  from  th6 
decayed  state  of  the  reaiding  desk  and  se&ts,  to 
have  been  fitted  up  ^^  siich ,  for  k  viry  long  |)e- 
riod  —  that  miarriage^  and  christenings  had  beeh 
solemnized  in  the  said  room,  arid  that  parochial 
/offices  hadj  been- served  in  the  parish.  Copies 
of  Various  letters  Q^f  bres^ntadon,  from  tKe 're- 
cords in  fh^  registry  of  the  diocese*  ^(k  Peterho- 
rough, 'were~produced'  in'  evidence';  —  extracts 
from'  ithc^'ccc'lesiastiVkr  Valcin  08 '  ffdri.  111. ;  — 
'  '  ''        •  the 
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.181^.^      the  taxation  of  Pope  Nicholas ^  the  ecclesia^yical 

bouLTON     *nd  parliamentary  surveys,  25  Hen.  VIII.,  and  of 

BicHAR*)9    ^^^  King's  ministers  accounts,  30  Hen.  Vllt^the 

«id  Booth,  efifect '  6f  which '  ar6  stated  particularly,  andf  'coth- 

miented'on    m  the  Judgment),  —  and  matiy  in- 

^titutiohs  of  incumbents    by  the  Bishop,     The 

plaintiff  ditl'  not  give  in  evidenoe  any  proof  of 

Jyercbptibii  bf  the. tithes  of  the  rectory,  either  by 

himself  .oir  his  predecessors, 

The  defendant  gave  in  evidence  an  official  copji 
of  £i  counterpatt  of  the  lease  (S^th  Septemhei) 
30  Hen.  VIII.)  from  the  abbot  and  monastery  of 
Pipewell  to  Ralph  Lane— ^ an  official  copy  of  the 
return  of  the  collector,  or  minister's  account,  (31 
0en.  Vni.)  as  to  the  tithes  of  Glendon^  arid  'dos- 
Mssioiis  of  the  Abbey  —  the  letters  patent  of  tlii 
and  subsequent  grants — and  receapts  for  pay- 
jnisnti?  of  procurations  and  synodals, 

jeirvh  SLud  Perkins,  on  the  part  of  the  jilain- 
tii^,  relied  orii:he  fiicts  proved,  contending,  that 
Cffetidohwa^  proved  to  bfe  a  Spiritual  recfof;t^,''n^t 
4c)native:  and  that  the  plkiritifi' tvas  recior,  iiia 
tlierefore,  by  law,  entitled .  id  all  the  titlhes;  ex- 


cept where  a  clear  exemption  or  positive  dountet' 
ptaim  could  be  nlad6  out.       \''     ^ 

Martin  ixid  "tr^slove  fox'i^iz  defendants,  i9- 
listed,   that  Glendon  was  not  a  parislt,  and  suu 


>^ -^^  I. 
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divine  service  for  the  accomniodation  of  the  family       laip. 
of  the  ixiaiision  and  their  friends,  and  in  which,      boblto» 
in  some  few  instances  marriages,  baptisrast  and     r,charp3 
christenings  had  been  solemnized  by  permissii^i  ^^  Bootb. 
of  the  owner,  was  not  such  a  complete  place  ,of 
public  worship    as  would    confer.  ecclesia^tifM 
rights  on  those  who  performed  the  in^perfect  and 
partial    church  duties  therein,    which  1)£k1  ,  been 
given  in  evidence.    And  they  observed^  tha^l;  thcrji 
was  no  burial  place  attached  to  it,  and  therefore 
funeral  rites,  and  the  duties  of  sepulti^re  co^ld 
not  have  been  performed  there ;  and  that  th^ 
kept  no  register. 

They  submitted  that  the  institutions  by   tloe 

Bishop  did  not  conclude  the  defendant  Booths 

or  ^ho^e.  under  whom  he  claimed;  amd,  ad  veiling 

to  the  evidence  of  the  lease  to  Lane  by  the  Abbey, 

(to  whom  the  rectory  and  tithes  must  have  been 

originally  appropriated,  and  being  so,  was  never 

disappropriated  by    presentation  .^r    any  ac^  of  , 

theirs,. as  it  necessarily  mus^t  have  .been  before  tb? 

rectory  could  be  severed  froip  the  religious  housc^ 

Bla^  Corp,vpl.  i^  f;ap,  2#  p.  384.,  and  the  grants  bjr 

the  Crown,  after  the  dissolution)  they  insisted, 

that  the  rectorial  rights  had  become  vested  in  the 

defendant  Booths  and  that,  he  \vas,  as  impropriator, 

entitled'  to   the   tithes,  —  and  that  those  grants 

and  t^ieir  effect,  were  confirmed   by  the  usage, 

jtjip  entire  perception  having  ahfays  gone^  wifh  the 

grantees  f!qr  two  hundred  and  eighty  yfearS :  and 

tneycp^n  tended,  th^it  the  statute  .of,  tlie  30  i^en^ 

VIII.  (c.  1^.  S.5.)  dipolvirig  thp  monasterips,  ana 

vesting   their  possessions  in  the  Orown,  had,  in 

itself. 


MS  CjISSS'  IV   THE   £^CHBaUSfiy       :      i 

iisel^.  ghreiL  tfich<)a&;ef£ecitial  title  to  the^dcfea^ 
daii4  under  tbe  ^rant  o£ '  thei  Cxowb^  aa  icoulB  not 
b^  defikataL:  Ob<  the  nnrfaode, .  therefom^:  they  sub- 
ana  fioijhit.  miOad^  4faabi  if ^  the  fkoBtiff^  hadi  ia-fiety:  oay 
tigh^  'it  m^h^  •  imdeivtkA  ^oifGomiBtaiibes  dfvthit 
ease^  Jbio  dflSactnally  »66ittd  at  law*        '  :^  ^ 


r. 


I'll    ;  uifj 


i  in.  ?8plyi  ifwas:  orged^  that  the  Crown  .«i^ 
|W8S*  nit  mbre/  Jbnp:  Hb'  grout  tbam  Che  TCl%i<w 
faousiMWM^itsi^  en  tided  to  at  the  time  of  iti 
<ik»61u«ldn5^^ii  thdt  in  tb^  presenT  inscmce  it 
Mras  dtear  that:  lAi^  abbey  itf  :Pi)iM^e^^  wen  oaly 
entitled  «a  a  seventh  part  of  tlie  tltbea'<jf  the 
Tectoryj  the  proportion  which  IL  6s:  8A  (the 
estimate  oS  the  tithes  due  to  the  Abh^^n  to 
8^.  the  valuation  of  the  profits  ef  the  seotbry 
by  the  eockesiastical  survey  of  the  8Stti^'5f^£foi, 

viiir      ■  ■    '  •-:^"i  ■ 


ndApnL  The  Lord  Chief  Baron  noW  intimated  to  the 
parties  in  this  cause  hfe  opirrion  on  the  BttSritt, 
^^bserving,  that  what  he  should  now  stsfte  wtti  nti 
to  be  considered  final,  unrf  t3iatif  any  othdi*VWr 
of  any  part  of  tfie '  disise '  should  oceat  ftyMm,  1« 
would  mention  it  at  anothejf  tiihe,  •      ;  > 


The  case,  skid  Ws' LordsHlp;  is  ceriSsHiOf  H'niJ 
stngtilar  one-  'The  jjlaintJff'idlatttis  the^feth^i* 
this  parish  6f  Gttnibiii  ^  fedtor.  '-Bokh^'  ffle!^ 
dcfctidant,  insists'  that  QlendiHi  i^^'  \M  Hiti't^Hit^ 
siastiCal  iteetoi^y,  and  that*  the  ^IktntiflP  is  tt)Ate- 
qlieAflv  n6t  rector;  and  that'is^He "first ^ot/tfd 'of 
the  Aef^ntt.  '  The  first  'Question,  -dfieref^W,'  fc 
•     "I  whether 
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whtth&i'the   plaintiflP  is  rectoF>  ariid  if  ho  be,       WU>. 
1v)hetiker  'he  is  entitled' to*  any »  Aod 'Wfaat  tithes3     q^i^tqh 
Hub  cvJdencel  for  thepliintifF^iK<crf  tlfcti  itewtrijii    |^ '^^ 

mfwUch  tiie  term  tfoc&tfia'  is  vused^  oar.cii^r^A  of 
Glendon ;  eccieaia  is  Irhat  we  Hoivr  *c^  dDk  wc^ 
tory,  and  it  is  valued  at  six  marks  and  a  half,  or 
4j?udfo.  »4t.  That  WJKS  ajtt  that  time  *  thp  supposed 
MaJueir  .and iwe mcll  know  t}»t  in  si^hTakiattaai 
the  church  poBseisiocts  wene  nevtf  estionatodi^at 
too  fatgfa  a  ra*e»^  Whttevcr  imputation,  tjberefpi^ 
there  ooy  be  '^a  those  dooum^Ms  iil*  getitiraV  oa 
that 'poiaiti  they  are  universally  allowed  to  be  cor-» 
rect,  and  to  be  depended  lupon;  and  certainly^ the 
vakiatt<)nin.d}e  present  instance  cannot  he  said 
toibeitrecyit'ank.  That  is  produced  to  sheWitbat 
tbcLtrfi>jia$teiy.cduld  only  have  had  a  portion  of 
the  tithes,  and  were  not  as  rectors  entitled  to  the 
whole.  The  next  piece  of  evidence  is  the  eccle- 
^ilL9ti<:al  siurifcrjr  of  Hm.  VIIL  valuing  the  profits 
aiH^pg  from  the  rectory^  kt  to  farm  by  the  year^ 
^tnti^.  sum  of  8/*  G$p9ik^*9  tli^  Gs,  9§4  ^^  ^^^^ 
^jied^Qt^d  for  procuratioiis  and  syoiodals,  Xhen.fol^ 
lQws,?WiextrftQt,fi'Dm  *he  parliamentary  survey  pf 
the  possessions  oiPipemU  Abh^jf^  and  t^ie  portions 
of  tithes  arising  from  divers  rectories,  from  which 
it,  appears  tljat  that  of  the  rectory,  of  Giendcn  iwas 
4ti'  Qii^iJ^d.,:FxQffx  {tjiqucp  we  learn,  that  themo- 
na^^teruf  o§^<g^ewe//,tl^^d  a  pj9r»;io^  af.  the  tithes  of 
thiejccf9r3^^Qf  (5V^<?t?^'.9f  ^Gt  xali^e,of  1/.  6s^^d. 
A^>4^j4  4?  <fpJ}^w|y,y^yt  difficult  to  suppose  that 
so  .  st^a,\l  a .  wift.  covered .  all  tb?  property  of  the 
rectp^-y^ ,.  .'jChaf,^^Q5;\i\nent ^  is^^^o    i;e\jed  on  to 

prove 


M   7   »   *   r 
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prove  that  Glendon  was  a  rectory,  and  that  there 
was  a  rector.  After  the  dissolution,  the  docu-' 
mentary  evidence  consists  of  institutions  from 
1601  to  the  present  time,  alid  two  presentations 
by  the  Crown,  on  lapse ;  and  that  strengthens  the 
proof  that  Glendon  was  a  riectory,  for  neither  cu- 
racies nor  donatives  lapse,  and  therefore  it  must 
have  been  some  substantial  ecclesiastical  property^ 
as  a  rectory  or  vicarage.  The  presentations  by 
the  predecessors  of  Mr«  Sooth  are  all  acts  of  pre- 
scription, and  bind  him  by  their  effect,  shewing 
that  they  have  always  considered  and  treated  tUs 
as  a  rectory.  It  is  therefore  impossible  to  say 
that  it  is  not  proved  to  be  a  rectory.  Then  sup- 
posing that  it  had  at  soitic  time  or  other  beett  ap* 
propriated  to  i  religious  house,  the  lnom6nt  tbcy 
presented  to  it  as  a  rectory,  there  would  1W  ah 
end  of  the  appropriation.  The  next  quei^tidnii^ 
whether  the  plaintiff  has  proved  himielf  to  be 
reetdr:  He  has  proved  that  duty  was  diDne  in  the 
chapel  by  his  predecessors  and  himself^  qi^  rec- 
tots,  for  twenty-five  years  it  least, 'li!r<v''inu(!h 
loiigcr  does  not  appear,  and  that  diiriiig  thtit 'diiifc 
tnarriages  and  christenings  were  ciMbhhited  iSot* 
The  evidence,  therefore,  niufet  be  tdketf  t6  cfstab- 
lish  thsit  Glkndon  was  k  rectory,  fend  tria^'tlte 
plaintiff  i^  rector.  Then  pfimA  fdbW '  Wi^li  ^fli- 
titled  to  all  the  tithes.  It  docs  hbt  yj))^i*'t)y 
Avhat  right  these  ^tesefttatibns  wefe^fe&iftl'VHJin 
tiriie  to  time,  nW  Is*  it  very*mrft^Sfy*^f8fr'* 
though  they 'IWigiit  tie  \i«A-pati6nS,  t^c  ftitiifcli 
was '^thereby  kept  full.     -'       *      »-;enonJ^ 


Such 
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Such  is  the  plain  tiff's  title;  but  most  undoubt-       Wi^ 
edly  very  great  obscurity  is  thrown  on  it  by  the     ^^^^Jl^ 
defendant's  evidence.     Booth  also  claims  to  be    jt,cMlRiii 
rector;  but  that,  if  the  plaintiff  is,  he  cannot  be.   wd Booth. 
Whatever  right  he  may  have^  and  however  ac- 
quired, to  the  ad vowson,  it  is  clear  that  he  has 
always  exercised  his  right.     Probably  it  was  ori- 
ginallyan  usurpation;  for  there  is  no  evidence 
of  the  advowson  having  ever  been  in  the  mor 
nastery  of  Pipewell,    or    ^hat    there  was.   ev?r 
any  grant  of  it  made  by  the  Crown,  or  any  oj^p 
else. 

The  first  instrument  produce^  by  (he  defendant 
js  the^  lease  by  the  abbey  and  convept.  to  Lane^ 
^Jxd  that  is  material  for  both  parties.  It  is  ob^ 
servable,  that  it  is  of  all  their  oblations  Sec,  But 
nothing  is  t^ere  said  about  the  church ;  there  is 
np  obligation  on  the  lessee  to  find,  a  cjergyman^ 
or  to  do  any  thing  in  the  way  of  duty,  although 
he  would  .have  been  bound  by  law  to  supjfly  thp 
c^urcfh,  and  to  have  made  an  endowment ;  but 
thosiQ  vntajtte^s  a,re  certainly  in  m£^Qy  instances  iifuicl^ 
n^sglqctec^  It  is  al^o  observable,  that  the  rent  r^* 
sffv^d.is  the  s^me  spm  *  as  that  mentioned  vf, 
th^e  parliiimcntjiry  suryey.  Jhe  next  j^ece  of  do- 
c^nyen^ary  ev^dencp  i$  the  extract  from  the  King's 
^miiMsters  ;returns|  in  the  ^  31  Hen.  VIIL,  of  the 
possessions  of  the  monasteiy  of  Pij^^elU^ 
1'  ]/•  Qs!^.  for  the  farm  pf  ^U  a^id  singular  the 
oblations  of  the  tithes  of  all  cpi;9,  hay»  grf^s^^  or 


VOL.  VI.  L  L  Other 
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jjg;^     ^\hilif^RS^9)l^f^ttx,  arising  fxt,gfmm>yn^ 
8l^#>RliWffiPf;.^«  .l*«Pe-  ...1fh(e  letters  pftte»^i«>f 

llflft  fiicy  ^<3>re  fiB!tii;i«d./l<> :  Wtbw«>  W^tKitT^ 

^inej9Jt^-.,-)lihft||  :tbey  Jiijad  j?»^  all  .itJjieKtlt^'jai 
^yii^^^f,  »9t  djuit]  all  ^- 1\^  ^ViUfldfi^ltil^^kii^ 
nmi^  tR<m^.'^  wS.!i^!l»ft!0»ttitih?W3S»gte  |vi» 

^^ei|rai|hat.%i|rthfe!pt3fi||Si?^,^h|?  (Ppclppuri^  iH* 

prove  himself, ;;^?|ipi5j;];^|ftji?§t3S?»tj|}e^qte(^* 
tithes  but  such  as  actually  passed  by  the  lease, 

*}^  #e8,a5^jja?^Ari»qfV8jiHo^,lgjfei(8l(tb^lW«^ 
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lA^thV  mdiitetefy  are  to  be  jsiepatated  ^d  'diaftitN-  J^% 
jguiehed  fi^om  those  which'  belortg'  td  1:tie  rtdtcir.  ^"^^ 
Trhfe  '^^fihidftflt  is  certaMy  eniiHed  t6  a  *port}o&>  .  o  r.  yj*  m  h 
«ttd  tiie  pUiihtfff  can  have  nb  ffgbt'tb  tlioMUdiidft  Sa^SSS. 
tstxHtHni^  thkt  portion,  fhfeseriptidii  can^  affbfd 
no  assistance  to  eictv^  fBxty  kk'thU  -easerbckiMliife 
the  defendant,  and  those  under  whom  he  claims, 
hi^e.  hitherto  i«eeiT%d' all  ^^  dthes;  afitd#h^re« 
i^4t  IB  Ijuite  'Clear  dlat  they  are  onlyentitied'^d^ 
Jtetl,  and  yet  the  plaintiff,  on  #he  ether  liand,^his 
never  received  any. '  N6w,  wh*ii  I  am^  caHbd  oil 
to  ^eiee  an  account  against  the-  defendaftfar,  iti 
ftVo^  of  the  plain tlflfj  it  T)*c(kttes  ndcessary  td 
^clat*  for  what  tithes  they  are  to  account,  and 
tfeWfUi''  MnSiit  -the  verj^  peculiar* citctimstancesr  tyf 
iWs-'slAgvikr  case,.  itt^ssitfW.  T  ani-l}»6und*tO 
8%,  tlwj;  the  pkirftiff  has '  inade  but  a  titfe  gene- 
rally; is  rec;tor,'arid -that  he  isr  t'hentfort  *en1ttletf 
to  «hte:  titHes;  butl  ahi  llfeb '  bo^nd  tb  d*c|attf; 
up^  tfheevWdftefe,'  that  the'  tfeffend4iiilf,'H^ho  had' 
had  Tpercepfiotf  ^of  tftt  whdl^,  hai^  prbtiid'  ^ttii^ 
sfelfJ  entiffcd'to  a^conferddmTile^' sharei^-'it^^  !^^ 
and  iheteforiBl^am  vSt^  mucTi-enVbkrrasseci,  asf  ^ 
the-^ropir  }i€cT^et&  bfe  pr^nouhced.^  ^ '  ^  ^'  '4 

^    ^        ' ,     .  '     I        ^      .   - .  ' '     .        '1         •  -  .      !  - » * 

thy^c-oiJrhi  plaitttiff,'  h«*Jngf  estiWhlied  Ws  dght' 
a;^tlimikpisi^eniiikek''i)Mmd  faeie^ih  the  wiibk. 
The  defendant  has  constantly  had  perceptit^,^'^' 
plaintiff  never  havine  received  any  tithes;  and  the 
d^Hdw^i^s^W  dkitffy -^tTHS'io  Wmli'i-iii6 
I*«9ti^<Jt^^reptiiUvw<4l<f^f^i^^t6''^!Al  tM^ 
^i  1 L  S  but 


r 
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i»i».;!    ImW^'Os  'it  is  iiiipofisilp^  on.  the  eyiiilflK^ft-^^tfl aJip* 
to»te€h  tiiein  respective  jtitli«ii^^i%*lJSjr  I/ffWW)^ 

and  Booth.     ifdOuld  SCt    ja    this    C^^^    fta   in    tb^t    pf  a 

who'  had  QCMifused  boijndawpi;  Imt^  tl^eri^i^i?:,** 
obvMaus<  olistiiiction.  b|eit>ve9n  the  relfitivs  .^tua- 
tion^ofr  lesso^.aivl  le»se|e>  and  the  uBpoiui^ated 
oborTacdeffs  of  rector  and  portionist.  There  is 
notyiai  tl^  case  of  the  latter,  any  duties  to  l)e 
ii>iiserved  between  tliciHt  ^^  there  are  i^  tiut  of 
tlic  former. 

4 

Nor  can  I,  for  the  same  reason — the  absence 
of  evidence  on  the  subject — send  the  parties  to 
law,  on  tbe  question  of  the  quantity  of  interest 
in  each.     And  therefore  I  think,  if  the  plaintiff 

J^\..  desires  it,  that  I  should  refer  it  .to  4ihe  Deputy 
Remembrancer,  to  inquire  and  report  what /part 
of  tiie  tithes  was  demised  by  the  lease*  tOiJOflne. 
.If  the, plaintiff^ should  not  wish  to  have  that  en- 
quiry instituted,  the  bill  must  be  dismissea  with- 
out costs.  If  the  reference  be  acccpte^j  tKere 
must  be  the  usual  directions  for  the  production 
of  dei^da,  and  the.  cxaijiiiiiatipti  9^' ',!^fe  ;|)aftics 
and  their.,  wimq^sqs, ,  w^tli  jibf^rty;  't*; .'fejjoit  ;tny 
::  speciftl  .matter:;  ;;,C(?$ts;,;ind  fdi^er;-d^^^^ 

,   . .         be  reserved,  '       .  "  '  ' "     '; '  •''-  - '- '  '"■  **^'"  ' 

\ .  .„  .„..     ,,   His  Lordshfp  observed, "lat  tli©  (ol«eyi  that  w^ 
...  ' ' »    ^  ^^'gU^  bepotiswlercil  as  hnaL  .^  i-   -^lU  uo  iimi\ 

r'   '         '.    ' '"         '     '■•'♦'•J        "''-.I-   »..♦'.../.;•   .iiJv/'»'>fM}h'>rfai '♦dJ!:nf!'''i.- 

RefiB«fijacpii,to'dcreci» 


I.  T 
.i(.      J.. 
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It  being  suggested,  l>y  the  plaintiff's  Counsel,       isio. 
Mt^*  ft'wife^'the  wi^'  of  ^  the'pltti«^iffj  that  a.^oroti    b3?lw^ 
ttiWiion  ^  might  -  be*  i$sa«d  tpr  tbe^  parpojads  of  i;  the    ivJc^aIJ/ 
prc^os^d  ehqtiityi    thd  iia»t/  OAi^  iiaiw^^-obh  *°^"^^- 
s6h^eH, '  thiit  h6  ctohsidered-  tbe^  iefereire«  to*  dit    »« >  oL!!.  * L.,* 
I>ejSuty  Heniehibrahiier    to    be   a  •  nmdla..  better 
doiitie-^  that  he  did  not  approve  ef  coanafiissix^lis 
in  sitdi  6ascfe-^and  that  a  very  importAntt.adwani- 
tiage  of  a  reference,  compared  \rith  a»  coiiMiMmwJb, 
^voald  be,    that  the  parties  might  ap^^ly  to  the 
Court  on  any  occasion  of  di1ficu4ty  Mrhi*b  nwglat 
arise.  ■'  -  '   -'  ^  j' 


Coraih  Richards,    lord  cHiter^  BAiiON. 


J 


^.WiniJiAMS  v.  Medhcot   (an  Infant  by  Lpp,i3A     t^dA^u 
' ^  Mfi^ii^iCOT   his   Mother    and   GMar(liau),..:^j^id 
lioutsA  Medlicot,  and  TnQ^iA&.Iiv;.v]y.s,    ,.. 

The  bill,  charged,  \\\^.t  John  Med Hcot\  the  uncle  ^.andB.bjing 
» of:  the  plaintiff,  had  ^ranted  a  term  of  five  hitn-  hold  estate  of 

.     ,r.xTj.  r.,.  7.  tp..,.  .      ,r   '       ^         '       '  '      1      J  '"heritance, 

..>  ]  ,,;!,  ..  ,      ....     ,,.;        ,    ,.  ,  dred  snbjectioa 

'      '     -     ]         '       ^^         -'  '1'  '.-...    .         .  ..  .,       mortgage  term 

for  ^ppL.fpr  thl^  life  of  4— ^^(nainder  to  trustees,  to  snpport  Ac— rcn»ainder  to  the 
8urvivl>r  in  fee:  'C.  Agrees 't6'  Mta^ico  thhn  8(KM.i  for  the  putposeof  enabling  them  to 
ipny  ^tf,  ^ie^ipoc^age,|ai^<^,^tock  |1|C  farm  of  ^.  on  an  afl;recBicnt  that  tije  estate  shall  be 
mortgaged  to  him  (C»)  for  Vjbocflt,  to  secifre  tfie  sbtK.  ind '^OOl,  o^iAg  to  him,  as  executor 
of  iiifli  if  th^^f(VmJUt^^f  b^8(K)^^^cing  advanced ^y  C,  out  of  ixhich  the  mortgage  b  paid 
9iff  by  i4.,  who  thereupon  receives  the  titKS-decds  from  the  mortgagee  (he  having  assigned 
to  attend,  &c.)  and  delivers  Uiem  up  to  C. :  A.  an4  B.  direct  a  mortgage  deed  to  be* 
prepared  to  0.,  which  is  engrossed  and  executed  by  if.  (B,  refusing  to  execute,  or  to 
have  any  thing  to  do  with  it) ;  and  afterwards  A.  dies  ;  and  theii  B.  dies ;  both  having 
paid  the  interest  on  the  1,0001.  up  to  the  deatli  of  each  :— held,  (on  the  determination 
(of  aliUit^  ipyjAuiful  iigi»)»tT  the  $fif>)iol  >elr  at  I^vir  ^f  both  J.umd  i?.,  by  C.)  that  the 
delivery  over  of  the  deeds,  by  the  tenant  ror  life,  did  not,  under  the  cirrnmKtances,  create 
such  a  lien  on  the  estate,  in  ^fi^ ay) o^^H)»|^^le,«i^cii|i\bj'a|c^,,^  to  have  the  effect  of 
charging  the  inheritance  with  any  part  of  the  l,oooi. — the  proof  of'B*s  assent  to  the  deeds 
being  deposited  for  the  security  of  the  money,  pr  any  part  gf  it,  not  being  sufficiently 
direct  and  positive  to  cstsiblish  the  fact  of  hia  intention  tJiat  the  deeds  should  be  delivered 
to'C:  ^UI«hat4>i6W^iia>'  J ii 

The  plaintiff,  however,  decreed  to  be  entitled  to  the  bene6t  of  tlie  term,  and  to  stand 
in  the  place  of  the  mortgagee  q%i9ad  the  mortgage  money  paid  off  out  of  the  money 
^dvauced. 

L    L    3 


Ctofi  of'  Atk  «itMu)l?^.^t«  iiimsfalf  iof  ittf/iafoKiifi^'tii^ 
l»}ipaitf'by'hiB'i9«f»he«r;  anil  chae^ecbon  diemttzlie 

a  'trtiktM^!  W  the  xta»  of  Idi  toefiiieflr J»ybr  M^kct 
foriiffe^'^lljcbt  totfaeoaidjikinuity}  r«InAad^td^ 
the  drustcii,  tDr  support,  Ant.;  -  reimdiidetV^ito  :lk6 
use  of  the  survivor  of  himself,  and  nephewii^ 
fee— and  that  the  nephew  entered,  &c. 

'    '■ '    '  ■  ■     :    ■•-.,•       •'!  ■  r    ■    ;',■'  ftrtl 
Thftiiill  th^o  aU|9ged,  kh^t  it.wjw  ^ff^M- 
tjwifn  4be  Vhq  M^c<iu  ap4  tl^c  B^ifltij,i<;ifl. 
opbseqvifliiQe  of  the  elder  M^Ucet  belgg,§,i  ^^ 
tioif,  indebted  to  the  plaintiff,  a«.i9^eeH$oii,|t^ 
las  istSna,  m  QOOli  and  both' beingqdesiWiMi.d^ 
pi^itiS  off  the  taaid  mortgAgejim  :t]M&-£«ttK^> 
thk -ikhejphuntaS  should. tfdfimdr ..Jb|kei»oi0QQA 
oerb.tJic  -mawiity.  of  tjie  ^imostgogeft  pxienmQi^2)D>i>t 
for  the  repoyment  Ktf  .tbAt.aOO/ii;an<dii-jtbfti)S9i4i 
$00/.,  and  that  the  elder  Mediicot  should  take 
tiMcibimd'rof  tb&'-ydKi^n  for' lisc'tattnAiljifflbf 
1-5/i  hi>  diMhai^.  of'  theacbtiKte^tfaadr.ithetplBiai 
tifiv^cS  ^ttfytaui  tones,  i-'<adtanoed'>.iiir>t8tiMi<ji<»; 
the  itu^h^f  luudngs  theiidaiii^riseaiik-edrtix^nXAn: 
the  said  premises,  ■.«ociBnl[^i%;}fekjitiMiiaNll  IgWSr 
ment ;  apd  that,  out  of  the  money  so  advanc^ 
h(jr>hiroji4^M;<?/*  J6JieyQftBg6F,.i  v^^M^I^  «ff*" 
g^<V  i*f  d/l*e.  li««k«g»g^  v«!^l^^*^f  ^egftiaW 
titt^ii  to  Attend  ,tbo  i»t«[rit«¥icfe,;^s!#%f58d  ftfi 
t^)ri)ilitte4de9ds,.w^b  ^tw4  l^^jjini^s^s^ff^ 
tQ^'tbV^'ltilunger  Meil'n^t.-^  that  a  mortgage  of 

die 
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totniactxaBs  Ixtwiqenitlwifiartkii)  fi3r(8Wttrangl><ib«r  ^^^^^^^ 

thb  .'amoier  rfaisi  ijsKmil;  iwar-  0ieii]fa9riMb^J<}S£(fhftf 
ariboitry^  [  •audi  'e±soujtai  tl^ j  mdrtgag^oidi^aajH^ 
dim  ifoIfeerM'..t7t>  itf^.^Acf  piai$ri^Agliitlt»iiyie-B 
ditdt  iehmging  pt iik  1  •pxt^eayj^a^ti^afA'dikei 

gli^«-:  .  '  "!ij'.'.  ;.i    to  -uvrnu?.  osh  lo  oeix 

■  ,•..>  !.!':.)  v/  iiqjri  -jfit  jKib  bnr.  —  33^ 
The  bill  then  stated,  that  both  the  Medlicots 
a1ViirWkfib<  di^'inte^«at^'j|tilii^  (^6ii  ^iJtftfUi^t 
H^ing  %eftti;  the  sttVVivd^)^  "M&g^tUb  di^fedtilSffCi 
tht<if  fricir^tit  k^>^(iyt  tht^  h^  'boilt)9egpli«rl9'^ 
^d'ofhe  -  litte»^t  of-  thb!  l^OOO^i'  siiOft^Si^vely^rm) 
j^fi^Xfp^'tD'ithA  tiine>  pf  J  theiat  jea^iHttifBi 
(t^tili^»<;k-:agMl  diat  thje'inothdri«f  othe  flefc^do^ 
(6QP%otff vgdaiadlan)  i >ha(]>Jai9ci^  ^ainn^emlAestHi]^ 

lk«'thai^^hb'ihadi^cdintfus£«l  Oiwiio'^oqoi  odi  10') 

o>;r.?    bii/iy(J<:  io-.n-VAL  ~,i'[d   oifj    3iub    bn*  ,.\002 

'rdTkgiiiailistbctefand  pn^nrBd^  anodecc^t^ronfthNf^ 

tfactulffsiiilatstia  fiU8hl3^jft)r^oe^;i[WPj4  ^  'tfbi 

joiictkiv:rtou'i£stnDnr>tbem,^noat  fanngih|[  £ye9fttj 

inenbiia^iinst»t}iB)'flBhi!lsf£(foi^obytBihhig(I{Milseila 

si»»9f  i;heinMfaitgagq^i|iycaEMSC8,?u>:im9iq  I>tK2  srii 

IrofiBvbB  oa  -.^'jfioni  orij  'io  j.jo  ,ji;i{j  bf.K    ,Jn3m 

wffliWfgaflic^'^iVity'WJ  ^«lcdft"^oeb#3llteJjJfld«|^t 


*M  »i^dlkQi>i  alia  -^tliiyt-itWiid  ftfr  tte^veasoni  awl 
^^[^  &eea;M6 » be  tiad^  tfiM^^hivedf lafr'  idla  kritri^^'jthat  he 
j^-j^    flad  Wused4»)tjeicfec»tc  dip  iri^ 

^(nt€t$d':iEli^p^fm^n1;i0f  ^  the  .))€Jbnib6yt9ige^'>bjr 
M^k^,  itlie'  ybung^r^  ontr  df  Miiib  iniDDTejfrlacK 
^ariced  by  tlie't>i6intiff  toJiiniy  tM 
tehe  nf^totgdgeKlcied'  by  you«ig'Jlf^cf/ittioiy:iiina'il!bc 
^iv«^  of '«he  title-deeds  by'him  to  theipldtatifli 
btit  s«Hl'  mslMittg  that  the  wlldfa  was  withouti'thc 
.j^tivityj'  cbtfcUT>em;e,  or  consent  of .  the  cWar 
Jfe^iicof.  Thiy/aiso  admitted  rpaymdnt  o£  lUk 
^  in^re&t  as  diatged;  until  ad\46ed  libat  H}e  >[ilaifh 
tiff  was  oi>ly  efttitled  to  charge  the  estate)  with 
the  pajment'pf  the  800/.,  the  nmoadjotAoS^)!^ 
OT\g\nkl  mortgagei  arid  insisted'  thA  atehrljii^ 
terest^  having  been  paid  in  mklaiHt^Mought 
not  to  ptejudicfe  thcit  ■  rights,  bb*o  whodrf  rk 
^idaiifdered  as  pkyniente  on  account  of  fliatoainr*- 

'gigeJ  r    *    :*'     .:r      '  v;    >  ,{      :;    .-,.;h- 

•    '7%omVz^  .^t)fl«^,i  a  w  exJLnnrine*wilJwipart 

*of  ^the  't>|aibtMf;  wh<>  was  the1solic!ito»  w^Ho  /jitfepbtwfl 

tlie^okgttge  irientianed  in  the  Wllj^d^ 

^vedjal-  a^reemfefet  fettade  'h^ti/r^dn^ihifoMedUMi 

1h  *his  pi^esebc?e;  and  tlfc'^tfsdttJrfe'x^tb&pl^Wttrtff, 

%t  the  residehtie  df  thi  eUUf'MSUdot.^^^^Mit 

elder  would  release  the  estate  frdfft  thp^'dMarge 

of  the  annuity,   and   take  instead   the  younger 

'Medikdfsiboiidi^^iof  Alb  pto^posdinf  i«WWing 

^ttem  td  «cctrycj  thoIyOOfii^.  tymqrt^ajpe  ta'ihe 

>  plaintiff*^ <:a»;Sibat6dritn)  tb&i'l3iyH44-)thatTiihcifnii9^ 

^sr  to:be>eniplQyed  in.jplayingoff'rtiierpriDr^olt- 

gage^  andirstocking^  doiaon  i()henoi|ooqntiy 'tak<^ 

bv 
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advtaMced'hy  plfciritifll  and  f^  3D0/.  wafiiadBiiitefl  ^^!^ 
by  tfie  MndUctjpts^  tor  ihc  pte^kmlgr  dw !  from  M^^  waSjiom 
Heot  l^x^fiAar^i  to<  ithci  plkiotiif^ittfi  ^xecutbr  ^f  .hifi 
fkther;  and  tittit  it  \irad  agreed  by  botii  the  JiAt4- 
iic^.  that; the  mortgage  jnentioTOd'  m'tbe  bUit 
^liidhtithe  de^oYtent  wa9  at  that  titne  instvucied 
By*  all  the  patties  •  t© '  pr^are,  should  cove^  tbe 
ifrtlote  1,000/.*-^  xkxaA  he  was  preaent  wheiv.  ^ 
title-dedds  -were  delivered  by  JLouha  MedliQeff 
iite  defendant  ^e  wife  of  the  younger  MedUcot^ 
to  the  plaiiUiiF,  for  securing  tihe  1,000/.,  da  pur- 
stfamce  of  the  said  arrangtemetit^^th^t  tbe.morft- 
gage^deeds  were  afterwards  ^prepared  by  him, 
with  the  knowledge  aild.  cojwent'  of'  Medticot 
theelder^  according  to  that  aiiraqgeiiieiitr^thait 
Ksh  faos  attending  tUe  eldet?  MedU^t^  for  his  qx§- 
tution  of  the  deeds,  he  refused  to  execute  tbem, 
giving,  as  his  reason,  that  the  declining  heaUh 
of  his  nephew  had  prevented  his  continuing  the 
.♦management  of  the  farm,  and  w^td  therefore 
.probably  be  u.nable  to  couJiuMie,  th^  payp>eTitJaf 
,tbe  annuity  ;of !  15/^ -ft- *nd  he  also  deposed,  >  t? *4h^ 
JattMSf.oil  fehe.,4>W04ihaYijng  b?fei)i  regularly jp^^d 
;Bwa€$3^y»ly%:,tbi^y.cMfngi¥  ij^  r^d^r 

Me^dliaot^l9;xi^:^oHi;iil^  ^f  '4?f(?ndant, : up  totra 
eeRtftinc|)i8riQd.^.'>   ojc^r^o   -.-J?    ..<;  ^I  m    l-:--//  -•■ ;!  ^ 

.  ( n  [(ftthsr  1  wi tnes^q  a^b  ph) vdd>  in  par t^  11)0 
eiboiEre  ^mu^gBmeni:  ^telfw^en'rthe  parties,  abd 
'tbri2nundkritabdH)g,;<fn8ab  cbn^orssltiens,  l&c  ithat 
the  Tfiwt mortgage  ^ori^theMpfemises  was  paid  off, 
for  ;the  ♦^iKirposabf '^ enibhng-'  die 'iJArffc^^       %o 

make 


i  jKmt;iffatidiV;it^^)ffarthdpUintiil^  codtoikl^c 
plcttuul^  \ras>ciift)tledilk>-fae  cotxvdirtiim  eqnitfcbb! 
leiu^'-£6t:  SQ&iii  tjbe  .money!  acbuAfyi ^adfimus^i 

mitterij  tli»t^e:Oi)ljr'qoclstt6o-So  thit.iiaaetiMnid' 

be;^.o^-ivha(  itenns  the  deMndeaite^nmf^hikihBrfth: 

iniitteAitoaede^ith^lcailBlKb'  .'.  r     ■  i::c>.<;  »-i9vii'>' 

-■  •,.'..■.'.   V  ;;' '.M    -./..t    ;      ' ',  ,        I    r.  j    Tinhuo'j: 

<  Jlfirrfk  a&d  PTkiftimnhi  fop  t^^ddfeiiiiiitft^ 
ittmilied,  <tii^  6u^  ^ttt^:agitt«ta«at,i4i£tifi(d:)4lkirj 
stated  in  i«hi>  bill  to  hav^  taken  ^UuB9}yw»w*' 
Imi&oig  im  iShe  |nheKtande*wtlttfc  no  4Ssmii&SHP 

yotmger  MhiUicoP'  ^Was  only  tiottat  foi^  4lll^q  add' 
cdidd  jAdt  tia^tdfero  'd^^e'  tbe  inh«M«ulc«^^^^ 
tiouWlyWb^r^  tli6  1ittii«i(idtM>  itr'lSlfe  li^ittliify 
de^  ^re.JpMfte<^ted,  as  l»»<^>  b^M^e  «kie»vlMiaftl 
of  a;tr&steie^l!iai't^«  traii»iibfioft>^trE^-^i^iVg'1ii«^. 
stekteof  Fmidii,  «adq<ui^disiuig{gfiiBiblii^ftoiM' 
tbo^  (^  all  die'^asiei)  oB'the  ikMtte«P«f ^tfffgNM 
nfcWgagM,  by  depobit  ttr  f ilJe-deofe.  »rfi    ^oaiUwA' 

h;sv«ag/iKdn  |nvt]  loq  tfai«  gibuiidv^^^  ibpntddal) 

o)  filijji)  ji'j  qu  g(in;)7!bb  a'v/adq^n  eiri  "io  noiJfid 
v' »  .Ml-  that 
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&it  i  Ihfoiki  tiifp  tba  sligbtot  toaae  4if  that^iivtx      Mi9i 
that  I  have  ever  seen.     I  am  certainly  not  ^t  ii\l    ^^^g^^^^ 
disposed  to  extend  the  doctrine  of  equitable  lien    j^^^^^j^, 
aify'€urthef  dieto  itbts  already  reabfacd  $  midr  I 
wiih,.froxn  trhat  I  faafre  experienced,  tHatit.hdd' 
ndt  /beep  CGO'tusd^so  iar  by  ^e  OourtsF  of'  Eqiut)^^] 
as.  it  has  beeik.    [HU  Ix^itdship^  r^capltuhttisdi  the- 
ii[tt»t  »xait€ri%I  fytitB  of  the  oas6»]    The  iitle^ddiBsds' 
wca:ft  delivered)  upon  ftatisfttotion  of  the  nibrtgage^ 
to  die  younger  Jk^dHvatj  aiid  as  he  wal  the 
tbtwBitr  &r  lifev  I  take  it,  faeivi^  the  pr<^«r  person: 
ta  hfive  possiession  of  them.    Thccn  he,  it  appeai^t 
delivers  them  to  the  pbi&tiff^a^d,.itis<said,.^£ol;: 
securing  the  payment  of  the  money  advanced. 
Biijti  Afe^Oite  ^uoh  a  delivery  cm  he  :.cQ}isJ4l^reti'^as 
cfig$&jtbtitg,an  c^ikitabl^  m^lgpg^^  Ayjs^jfou^  ha^e 
999m  i^yidm^ti  ija  aca^^of  this  a0r^:of  J^^ 
cimfltMi^fis  uodjecAvhicb  the  d^jpoAifo  Avnis  ^mildcv. 
a94r  fau.iyhat  purpose/  aod  ]thattfitiWai;fl»de  ky 
tbft  I  pstf'ties  intwe^fd ;    for   th«. ;itet\  p€ :.  th©rr> 
dj^}^Ty:Sf§fy;t\ng  im:  ^klblei.^rge,   4epb6ds 
\^d?9%  :Qa  ifyosi^]  circuwslanceirJ :   $^^^  in  Xhs 
fKf^mi.  casft, :  hpw ;  cwM    the  il^poftt,    hy  Xlm 
y«lPgl(|r4^6(j^jf,f .ftffect  the.intem&Ljof  theppi^t 

c§ftl(angf»tlfca»ati»dffi?,.  it  }m  bwp  W4r  $tel! 
Medlicot  the.j^d«>Vatti»srW^tfid  l9,.l^i«  ^negibewr's 
arrangement.  Be  it  so:  that  does  not  establish 
tbenfacrncftibia  ^(Siting  to  \h^. ^epo^ititog^  the 
dab&smjftii  ^t^iia&tli  c&JT  it^e  purpMjp  <)f  n^e^l^ : 
aijneqlB^ld  Ijjehat); /.it lOniy  amount^  itG^  hist.a^pk»> 
bation  of  his  nephew's  delivering  up  the  deeds  to 

thftqpiijwj)ti&(fpr.f©inp,N|^rgi?^  pfiihftp«> 

:  .:{•  inerely 
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'1/  f! 


merely  to  induce  him  to  pay  off  the  previous 
mortgage;  but  it  certainly  is  not  raougn  ^(V 
satisfy  me,  that  he  joined  in  the.  depositing  uic 
<^e«is  ;yirithL  plaJU]Ltiff,  as.  a,  security  ^ind,ino;.(^he 
inheritance^  for  ^U,  the  money  to  \^g  adv^anqed  J?y 
him  to  the  younger  MedlicQh  .This  .trans^pjti^n,! 
therefore,  does  not  carry  even  the  appearance  of 
an  ^i^jitajble  martgage^ :  It  may  be  very  true,  that 
the  plaintiff  might  have  been  misled  by  the 
younger  Medlkot;  but  if  that  were  so,  it  is  no 
tfe&aonr^^fiy  I  should  <:har^  thd'itiheHtahc*  df^>he 
^i^^t'Midlitdt:  The  cttcumstances  of  tftis^^fanV 
kttiori;  'therfeFoHft,  ate  tibttiu^'  as  to  cf6ri$««fl!i<'«» 
^(^uTeable  *ih6rtga^,  ^affectiti^'  thfe*  lilhtt4&iJ«5^'(^ 
tafs  cifef&:  As  t(y  feat'iiirt  of  'the  p«ay*  i\SS^ 
^S6tc  whfch  seeks  to^  charge  the  pmpArty  WitWfitly 
isfiim  bejrobrf  the  900^.  and  interest,  diife'  cte^^tl* 
iliorfgige  Which  has  bten  paid 'faff,  tite  biWttrti^' 
be  dismissed  with  costs.  :  m^hm  ; 


As  to  the  other  parts  of  the  case,  the  plaintiff 
must  be  declared  to  be  a  mortgagee  for  the  sum 
of  300/-,  which  was  paid  off  by  the  younger  Med- 
licot,  in  some  way  or  other,  most  probably  by  the 
loan,  and  to  have  the  usual  decree. 

The  plaintiff  was  accordingly  declared  to  be 
entitled  to  the  benefit  of  the  mortgage  term 
of  five  hundred  years,  and  to  st^d  in  the 
place  of  the  mortgagee  as  to  the  mortgage  for 
300/. 


The  usual  account  to  be  taken  as  to  that  mort- 
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gagCy  and  a  decree  of  foreclosure,  in  defauli  oJT      la:^/ 


"X)ayglv^n  tb  the  Infknt,  on  dttailiing  his  ful^' 
age,  to  shew  cause  — aiid  as  'to 'all  other  mattierk] 
p'fayied— it^elill  td  be  :       •     -    "■'■■' 

'■- '.    '    "  .       ''  Dismissed^ltS'i'cojfts.'^^ 

..■      ,  ■  .     '   .  .  '     ..    Tm.!".:;     / 

,  n  On  SN  s^ggestu)n  that  it  migjat  :bp  /ng^ft oPftrt 
Qftptlje  ininutes,  that  the.^w)Y^g^S<?^'^^W^•f^ 
ff^^ahi^rfroH>  bfiip®ing*4W  ^j^Ct^^giktrnrf  Jh§j^^ 
'^Ki^f  ,©p«)p  pbsei-vedi  tha^t  th^,Cq¥r<t,ne^pf,.i,if^^ 
fef^ti  ^to  prevent  a  j^ortg^geefa  v^ectn^^i?^  SF4 
tJjat  I  lh/Bi:e  were  ahready  60  many  diflSquttjQ^  ^iTO- 
ppsqd.  on^mor^agees  in  Gcmrts.  of  E^uifty^ri^s 
ts\>^1|d  niake  .thmn' rjeluctant?  Iq  inc^-easo^^hf 
number.  ,  *       :    .  ?    .  ( 

.'nil-    flit   'I.;  1. '••,,•     r.    -it*   .'•!    .ri'    '-  )..  o..j'  ;- (.'r^ 

•  Hit     f\\     hi;?)/'    '^     ^l!'*^     ,<'.ij'.  ir    I.  *:[ /iifd   -jv;!    lo 
lo'i  ^rM';J>tloffI  'Jib  ..J    '.i.  r  jj^u'.vtiom   dib   lo  0')r.rq 

Coram 


Meducot. 


.r 


\ru.i  il   ^^  {._■    \i:  i^'\:<t  .'?  -   .-t^I  JO  looT/  offa '• 
^^^J^^  Leech,  Clerk,  v,  Bailey  and  others* 

Bill  (iww.  T^m;  j«iS5>'fctvibap«f:^rfi?««}? 

Sifea*ortt?'  of  lambs,  l»og'>*o«ii  pottttoesi  lHif»ps,^aWa'''igfi»^^ 
^4r1*!;^'  in«»t.on  «udh'>(kbe^«  matters  i^^di^iii^^ 
^jiljj^^  taken J&c  since  the  year  1«68,  d^«»/»d^#'i^ 
S?«»?«aik.  (it^eTefiaittb&pt^iictd^Sfe.  Hneemyea'r'<i9fk^''^ 

^mAUaubt,  -. .      .  .     " -;•  "J    rJiU  'iO   loOW 

it  iU  pleaded 


te  tf^dtern..    /  Defeadtat»  admitted  -the  f»Muiti«B»  WSl  m 
their  having  had  the  titheable  ta§lt^.-2ifn«  bfiii  si! 


80  alto  If  ^.    i  A 

SSjdtton*  "The  answer  of  the  defendants  tOta<A^n6^V, 
sacbmoner  Stating  that  lamW  are  SO  calle'd' ^JthikHll/^'parf^ 
C?3Sd  OTrt  of  Askham,  till  they  are  separated  from  ti}e 
a^SSSJ?.  ewbs,S^hich:is''generai1y  about,  ^i^eWi^^^ 
2d  tet1?iS'  after  aiey  are  dropped,  a^ci'  th^t^  mk%&'W 
-1?ri!?  tai-ta.^  a«-fi.t  shc^rn^Kel-rag^^^^^ 
Mtbeamo.  oK  hOg '  ihecp  ^  and- ir6  iTterwarffscalfert  sheep. 
Tfcey'tten^fet  1^^  tfie'fofloMg  ffio^duS  fe' Wl"' 


Notice  I 

temtineacom-  "^iw  'eVcry' wYtaxef  OT  ■Tfe3S""numlX!r  lium  ten,. 
g«^*jjM    Jii£tj  3vot«'ij  iBiJ3  lol  biiB  ,xi8  lot  aoiiaq  n:^?J^j^' 

in  point  of        9f{j  ;jfi(ij  f,fii;  •  n3j  ol  ou  Ynnsqilfid  ano  .ladmua 

time,  and  suit-  •      v  > 

«d  to  cooveaienccI^n«f!]<ta«V-9li}n<16le,lpieij]QSAI»^SMW««Mi10{^ 


cmm"  be  reqnires  the  tithes 

When  the  ftrmer  .eleedB  1 
detenaitte  haYing  Mlii  giveo, 


When  the  ftnner.|rieedB  ths  conposition  as  a  modus,  he  caaaot  insist  on  no  notiet  t» 
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^*  for  and  in  lieu  and  full  recotnpence  and  satis-  Iftlft. 
"  faction  of  the  tithes  of  such  lambs^  and  of  ^J^^ 
"  the  wool  of  the  first  shearing  of  such  lambs      ^  •• 

'<  w)i/^i9^  ,^ef  ^re. c^lM  Iwg*/ 'W  liogir^dp:  MdotiiM.. 
''  or  at  least  for  and  in  lieu  and  full  recompence 
*'  and  satisfaction  oT  the  tltTies  of  such  lambs/* 

The  defendants  then,  in  their  joint  and  several 
a^»^^^Ji|«»tfrd;up^n  ,t^  Sftid  Jaywicntldi  I 
ipQf(9$  sxsi  ^stomaisr-payoveiM;;  :bfUt  in  <m^  tli^ 
s^^  wfre^ a  teioporary  cw^positii^ro^y,  j^haA  the 
plj^jptiff  oug^t  ta  Jbave  d^taraMOk^  fte^  sftwe  bydn/^. 
nf^tj^ce.be^e  he  could  be  entit^pd.  tp  sqe  th(&d&n 
fen^i^  for  th«  tithes  in;  kitt4»  of  lami]^  Wither 
wool  of  the  first  shearing  of  such  lambs,  while 
thfiX^^^  «4Nl:h^%  <>r  l|i)g^hfipp;  bujkwWph 
he  had  omitted  tQ.4Q*!   .      -  ^         '    ^  *:  .  '    i  ^     :* 


i\\   iV  ttV 


The,  wi^essejs  ^Biapimea  ;on  tht;  pi^rt.Qf  the,.   «c i. ■  i.  h >.i; 


lourte^n  pence  for  six,  and  for  each  above  that  ^^'\'r  "^^  *  \ 
number,  one  halfpenny  up  to  ten ;  and  that  the  ^2Xm^^m\^ 
fiaiM^liflemrtksiAffweieiMidi^fkv  ^*  *^^ 

parts  OT  ten  above  tha^isOBiaiKjbaii  ai  bleq  ad  ol  itaiiJii  tidi  eoiiijp)-<  ^U  *Sii^o> 
^?  1  M»0M  on  ffo  l2ieai  lonn«^  »i«  .lubora  «  u  noitifoqmoD  arft  ibB^ta^iaTni^  ddJ ' 
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1819. 

It  was  also  proved,  that*  about  July  1814,  tk 
usual  time  of  the  plaintiff's  taking  the  tithe,  and 
aS*22OT.  *®  settlement  with  the  parish,  the  plaintiff  gave 
notice  to  the  parishioners  that^br  the  time  to  com 
he  should  require  the  tithes  pf  lambs,  hog's  woolj 
agistment^  turnips^  and  potatoes,  to  be  paid  to  iin 
in  kind. 

On  the  part  of  tl>e  defendants^  the  depositions 
stated,  that  there  w£^s  in  tjie  parish  a  modus  of 
one  shilling  and  four  pence  for  every  tentli  lamb, 
and  when  there  is  a  less  number,  on^halfpenny 
for  each  of  the  first  four ;  eight  pence  for  five; 
one  shilling  and  two  pence  for.  six ;  one  shil- 
ling and  two  pence  (halfpenny  for  seven ;  ooe 
shilling  and  three  pence  for  eight ;  one  shilling 
and  three  pence  halfpenny  for  nine;  and  one  shil- 
ling and  four  pence  for  ten ;  and  for  the  frac- 
tional numbers  above  ten,  in  the  same  proportion; 
and  that  the  said  modus  was  payable  as  well  in 
lieu  of  the  tithes  of  such  lambs,  as  in  lieu  of  the 
tithe  of  wool  of  their  first  shearing,  wbe»thcy 
are  called  hogs,  or  hogrsheep  ;*r-«;thAt.sMh  pay- 
ment was  made  by  the  occupier  about  St.  Betcr's 
Day,  or  Old  Midsummer  Day,  in  each^year^  as  a 
modus,  or  ancient  invariable  customary  pftypaent 
in  lieu  of  tithes.  They  also  stated,  that  the  lambs 
are  generally  shorn  for  the.  fijrst  time:  about  the 
10th  of  July,  after  their  separation  frao  ^^ 
ewes. 

A  terrier  was  also  piit  in,  which  stated,  that 

"  tithe  wool  is  pai^  to  the  viciur  tbroi^bou^  ^hc 

whole 
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whole   parish    (except  Askham  Hall   demesne), 

and  for  every  tithe  lamb  a  preBcription  of  sixteen      leech 

pence,  &c.  &c**  .  baiIey 

and  otlicTi. 

JervU  Bud  Dowdeswell^  for  the.  plaintiff,  sob- 
mitted,  that  the  principal  question  in  the  cause  ^ 
would  be  on  the  modus  for  lambs  and  wool;  for,  as 
to  the  other  tithes,  the  defence  was  merely  non 
decimandOj  opposed  to  the  vicar's  admitted  title  as 
vicar.  With  respect  to  that  modus,  they  object- 
ed, first,  that  it  was  not  proved  as  laid,  it  having 
been  pleaded  as  one  shilling  and  four  pence,  pay- 
able in  gross  for  every  tenth  lamb,  and  so  in  pro- 
portion for  any  greater  or  less  number— and  as 
bein^  payable  for  lambs,  and  the  wool  of  hog- 
,sheep,  or  at  least  for  the  tithe  of  lambs.;  whereas 
the  evidence,  relating  to  the  payment  of  the  frac- 
tional parts  of  the  sixteen  pence  for  ten,  was  not 
proportionate  to  the  whole,  nor  did  it  apply  to 
the  alternative. 

Secondly,  that  the  payment,  being  so  laid  in 
the  alternative  as  a  modus  for  one  or  the  other 
of'  two  things,  was  ill  pleaded,  and  could  not 
therefore  be  l^ceivfed,  being  double  and  un- 
certain. ; 

They  also  objected  to  the  defendants  insisting, 
in  their  asnswer^  that  the  payment  so  laid  as  a 
modus,  and  so  attempted  to  be  proved,  was,  if 
not  a  modus,  a  composition ;  for  it  was  shifting  the 
glt)^nd^'of  thtt-def(0mcei  ip  a  manner  not  permis- 
:  sible  in  \ptefiding,  i which  te^i^d  certainty,  and 
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WA/?*« 


fft?  HI  .0.1;  ^^sgis.-^>f  ^ijj5  ,«5ClfJ?^|I^,v/.l4T^' 

^^^     fence  of  composition  could  not  be  set  ugj^^jtii? 
H-         failure  of  modus. 

#]lftyi?J??^  of  late  years,  .fiijipe;;:^  /?f«^/)ifi^iSl? 
^S)f«?S^pnJ*  .  «  .;.;  ^.:.  ;.^.   V  .^;t  — Iwi  s.^' 

r^  .P(?/^^r,  on  tjip  j)a,rt,  of  tWe^^^ 
,tliat  they  submitted  to  the  plaintifr,  s  buL  except 

aa  to  the  demand  for  trthes  m  kiHd  of  lamb  ai^o 

-•••■  ,   '  ^.  .   .r'-' ••  •  .-  '^  ^'   ^^'-'^  es'f/^  p^nlfmsr^t^ 
wopl;.  which  theynijsiated  wai|  cp\tered  pv.the  mJ'- 

ment  set  up  as  a  m,odus.^r  composition,'  em  wnicp, 

he  contended,  was  not  objeqtionable  pn  ^'n^^ 

points .whiph  h.ad  been  urged  against  it* ;—tnat it 

had  been  decided  in  the  case  of  Zaflkes  y^phruj 

tian{a)y  that  an  issue  might   be  directed  on  a 

111^^14$,  .although  it  should  not  bQ^i;oyed  exactly 

as  laid  in  the  bill.    There  tlie  variancie  was  very 

considerable  and  important,  the  bill  (which  was 

to   establish    the   modus)  having  laid   it    xx  be 

"  for  every  tenth   lamb,  ^nd  the  wool  of  sucn 

laflabs.  wh>ch  were  called  bog-sheep,    in  lieu  01 

lambs^'  payable  on  Mondayi  n^xt  ^  after  Jmasuik- 

mer  Day  after    the  lambs   fallen,  excipt   sucli 

as  were  not  alive  on  Midsummer  Day.     One.  or 

two  only  of  the  plani tiff 's  Witnesses  proved  tW 

the  modus  was.  for  iambs  alive  on  Miasumm^T 

Day.  au  the  rest  iqr  siicn  as  were  alive  ^on  IM 

Monday,  nerl  aTter  JfTidsummer  VaiL    vet   Uie 

Court  held,  tliat  as  the  .witnesses  agne 


5ipw  8fnnqra  xib  ; 
Ls  .to  the 


bill,  but  differed  only  as. 

(a)  Bunb.  340^^03(^2  Wood,  355. 


)  I       \  . :  ^jSiifep v>jGitdiMf<r, MG^ifiSaomB  )on  m 


exactly 
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fcxactlythefiasehere)  tihere  \^i»  grcniiid  liid -for      i«i?. 


As  to  the  dli^cfction  of  the  modus  being  laid  in  »6tf  <«ft*i: 
the  alternative,  he  submitted  that  there  was  no 
decided  case  in  which  it  had  been  determitieid  to 
be  bad— -for  that  the  money  payment  was  the 
substantial  fact  to  appear  on  the  record,  and  the 
question  of  its  nature,  and  the  tithes  it  covered^ 
was  proper  subject-matter  for  an  issue -^  that  the 
alternative  was  not  in  the  ihodus,  but  on  the 
effect  of  it,  and  in  this  caSe  it  was  alleged  not  to 
cbarge  the  article  said  to  be  covered  by  it,  or  to 
extend  it;  but  on  the  contrary  reducing  the 
claim'  td  a  greater  certainty^  and  more  limJted 
extent. 

j^he  iorrf^CA/e/B^ro^.  Thi4  mode  of  Ikyiilg' 
k  mqdfu^  is  certainly  quite  unusual  arid  incon- 
sisteixt  with  tlie  rules  of  pleading— and  I  confess 
tkat  I  am  desirous  of  giving  a  decisive  Opinion  on 
it^  for, the  inclination  of  my  mind  is  strong  against 
it,  ap^  I  cannot  at  all  reconcile  it  with  any  prfn- 

^  It.waS  tn^^  ur^ed^  tha£  if  the  payment  being 
abandoned,  as  a  moduli,  were  taken  as  a  compo* 
siijon  (the  notice  to  determine  wnicn'had  alway* 
be^n  ^put  on^the  prmcmle^of  rjotice^  to  quitbpr^ 
twe^n  isinalord  aiid  tenaiit  and  it  bad  therefore 
been  held, ,  that  six  months  were  necessary,)  was 
m  the  present  case  defective,  because  insulBcient 
in  not  amoUttting^)te,4bal^\iateri^^^ttf  time.  It 
,.  ,     ,,  ,,M  M  £  . ,.   ,    ,-     .  was 


O.l   * 


mo 


f ' 


"v.    " 

BAttCY 

iDd  otherf. 
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V*^  Ififiwe^.^  l^sHfe  tiqeui  giy«x,  after  %  Apnpal 
scjtti^eipt  Q;f  tithes  had  been  concluded,  for  the 
y^r..l814i,  by  the  plaintiff  telling.tbe  defendsints 
thfi%/' for  the,  time  to  cpme^''  he  required  that  the 
tithes  in. qu^on  should  be  paid  to  him  in  kind. 
That  they  contended  W93  no  notice  at  alU  or  at 
least  it  was  notice  ab  imtanti,  the  next  year's 
(itbtfs .  beginning  fzom  that  moment  to  become 
due;  vhereasi  according,  to  the  case  pf  Hewitt  y. 
Adams  (a)^  the  natic^shpvid  have  been  ^v^fi.r 
months  before  that  time,  for  the  purppse  of  de- 
termining a  composition,  which,  on  payment,  ne- 
cessarily b<egjn^  agiun  immediately  :tp  accrue  d^. 

Jervisjefliedf  insisting  on  the  pbjectipns^  ap4 
urging,  that  if  the  defendants  were  allowed  to  cop; 
vert  the  bad  modus  into  a  good  composition,  it 
had  been  well  determined  by  the  notice  which 
had  been  proved  to  have  been  given;  for  that  th^re 
was  no  positive,  rule  with  regard  to  the  p^ri^^f^r 
which  it  should  be  given,  and  particuj^ly  in  a 
case  where  there  was  any  dispute  as  ta  yfh^^^^ 
the  payment  were  a  composition  or  not,    .  ,.      . 

Tl^e  Zord  Chief  Baron  decided  that  the  bbiec- 
tions  urged  against  the  modus  were  fatal^  and  that 
the  notice  which  had  been  given  to  determine  the 
composition  was  sufficient ;  for,  in  point  of  fact, 
the  notice  was  fpf  ?piiph.  mpr^^.tjljan  ^^  ayear^  as 
the  tithes  would  not  be  again  payable  till  a  con- 
siderably longer  time.    This  question  of  notice 


(a)  Cited  in  Bishopry,  (^hickester,  4  Gwil  1322. 


(said 


B41L0Y 
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(said  his  Lordship)  has  been  decided  frequently,  1B19. 
and  no  one  has  ever  been  inclined  to  extend  the 
period  required.  The  only  object*  6f  notice  is, 
that  it  should  be  so  far  adapted  to  the  fanner^s  an^^thisif. 
convenience  as  that  he  might  not  be  taken  by 
surprise^  Besides^  the  same  objection  applies  to 
this  composition  as  pleaded,  as  was  urged  agamst 
it  as  a  modus*  A  composition  can  no  more  be 
laid  in  the  alternative  than  a  modus,  and  |)erhapd 
it  IS  even  more  objectionable  in  a  composition, 
which  is  a  defence  of  more  recent  origin,  and 
therefore  snucl)  less  subject  to  doubt 

The  plaintiff  is  consequently  entitled  to  a  de^ 
cree  for  an  account  of  the  tithes  of  all  the  tithe- 
able  matters  demanded  by  the  bill,  including  the 
tilhe  of  lambs  for  1814, 

Account  decreed* 

His  Lordship  afterwards  observed,  on  thepotnt 
of  ttie  notice,  that  as  this  defence  was  in  fkcX 
a  case  of  resistance  pf  payment  altogether  6f 
tithes  in  kind  as  demanded,  by  setting  up  a  mo^ 
dus,  it  was  analogous  ^ith  that  of  a  tenant  con-* 
testing  the  right  of  his  landlord,  in  which  case  he 
is  not  entitled  to  notice,  as  it  would  be  incon* 
sistent  with  such  a  defence. 


ENb  OF  THE  yttl^IKGS  ArTJBit  HILARY  TIRM. 


>  t  .1  \- 


M  M   3 


..  .,.iV^( 


V    >■' 


^ii'Ui'jAvi;;i    »).f    •,    •  •  I.  J    1  '••,.'/  '.  .iJji! 'nf.i 'to  i'>oqa 

T.'Mj    ',iif    [,.1,.       ,    •...•  .' -           '  ;,,    u^  f   -tct    j£  bnc 

'f'l^  li  itfMlni..,.  ,    ,•    r,.       ...     ,,  •          -t  ' -.    •»♦!'  -.  mDiJ   :jfii')^q< 

•ui    r<-     hr»'iMit'.>.     .    '  .■•  "•'      J    >(U    ^Meq    3<^ 

!<    :*    i-M.KM/  .♦  '.    .    -'.^  .        ;.     :     .;  :.■..•       <  ,'    ;U.i[^    lot-ui   9iil 

•i'*       ■  •      r-"    -'    .!.■■   .         I         m:.\     .    :  -.'.'•            •{  ..»      <i.  Ji'UliiJllDVX 

\  '     »''*.'•'■.     -  »-i  "'  '...t;    ;  ,  J-  ,  .    ..  i;    ■!  '•'   '!    ~:'J«      T'  (*       <'J    /'Jo/fiUK    Oil 

•ii:  .1  .     ;■..'    I'../    {'I.  o   ?  -.i'.»        .  fi;'.»  ^-if<^V      ;    .1  ^  ■  im-jo.i  ^if  ilni0otnO'J 

.*-'M--.       "    i''    ii-»j  »  'i;  t..  ..i    III  •;'!'■  *'    '^    *f'i'n.    \U  ^f  liw  i )  fSxK)    luw 


(513) 


AN 


INDEX 


TO  THE 


PRINCIPAL    MATTERS. 


A. 

ACCOUNT. 

{Where  decree  of,  impracticable,) 

In  tbe  case  of  a  rector  having  esta- 
blished his  title,  if  there  be  a 
third  person  clearly  entitled  to  a 
sum  of  money,  payable  in  re- 
spect of  the  tithes^  as  a  portionist, 
and  it  be  not  provea  b^  what 
specific  tithes  the  portion  is  to 
be  paid,  the  Court  cannot  die- 
cree  an  account  until  the  right  of 
the  rector  shall  be  specifically 
ascertained,  as  such  a  case  bears 
no  analogy  to  that  of  a  lessee's 
confounding  boundaries.  To  that 
end  the  Court  will  order  a  re- 
ference to  the  Deputy  Ilemem- 
brancer,  as  bein^  more  advan- 
tageous and  less  objectionable 
than  a  commission  for  that  pur^ 
pose. 
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ACCOUNTANT  (PubUc.) 

Vide  Accounts  (Public).  —Con- 
struction (of  Sts^tutes). 

ACCOUNTS  (Public.) 

i.  If  a  public  Board  enter  into 
9n  express  contract,  in  distinct 
terms,  with  a  person  of  com- 
petent ability,  for  the  undertak- 
ing of  a  difficult  and  hazardous 
state  enterprize,  and  the  per- 
formance of  a  confidential  ser- 
vice under  government  on  be- 
half of  the  public,  in  considera- 
tion of  a  stipulated  remuneration, 
by  way  of  pQmmission  on  the 
prime  cost  of  purchases  made  by 
him : — this  Cuqrt  will  not,  on  au 
official  information  filed  against 
him  by  the  Attorney-General, 
after  his  accounts  have  been 
allowed  by  the  public  office, 
entertain  any  question  involv« 
ing  merely  the  propriety  or  pru- 
dence of  the  contract  itself,  or 

M  M  4  the 


514 


-AQOOqNTfil. 


AFflBkAVIT. 


the  excess  of  the  remuneration  so 
Agreed  to  fee  'pttid  to  tlj^  indivi- 
dual^ for  the  pexformance  pf  the 
particular  service. 

AUvmejf^Generaly^JLindeffren   287 

id;  Wheye  k  public  Amotionary  had 

-   'Heoeived  g fatuities  and  presents 

'  ^•f^on^  foirel^o  agents  employed  by 

•    hi|tf|  eli^nfii  t^  one  percent,  on 

the    aindmit   of  their    commis- 

*    «i<m,  h6  w«is  cyrdered  to  refund 

'i  tke  whole,  notwithstanding  that 

practice  was  prored  to  be  the 

t.  J  Wg^  Ai  *i^  trader^-the  oustdm 

..  jbeing,  ^ftn^rary  to  reaaok    and 

equity,  and  subservient  to  fraud, 

and  the   fact    not  having  beeu 

brought  before  the  Board  when 

his  accounts  were  passed. 

lb. 

3.  Where  an  individual— employed 
to  make  purchases  abroad,  in 
,  p^r^ou,  Qu  behalf  of  goTerament, 
for  vticb  he  is  to  bo  paid  bond 
Jide  a  commission  by  way  of  per 
o^^«g9  en  the  ain9wit,^--engages 
mercantile  me^  resident  in  the 
foreign  country,  to  the  advantage 
of  the  service,  for  which  he 
allows' them ^d  imarge  a  per  cent- 
age,  agreeable  to  the  established 
usage^  of  thtt  trade,  and  which  he 
treats  as  part  of  the  prime  cost 

^'^•Ihchargtnfe  his  own  cbmmissioh 

^  tef  hiS'  a^ccount^ :— -Jstich  per  cent- 
'  U|^  'held  tiot'to  be  improperly 

'  'chtargefl  to  govci^mncnt,  nor  to 
be  payable' by  the  individual  out 
'of  hfe  owtt  commission. 

7  ';■"■,■  •  ;;■    ■  .'.^•: 

(1.,  S&mble,^  Pgiblic  fu^ctionane4>  to 
J  .  ttliqm   .money  \x^     b^ea   from 

time  to  time  imprefitefi,,.firQ.. not  , 
^  .chargeahje  with  iftt,p^est  ,9^^  p^- 
catiioual  balances  in  their  hands  : 
— and   Ciirtainly  not  where   the 
amotfTjIt    is  -  trifliA^,^  Ike    occa 


sietts  uaavoidaUe,  aad  the  time 
of  holding  such  balaooea  short. 
Atstmw^Genertil  r*  Lindegren  287 

5.Where-^4n  consequence  of  doubts 
as  to  the  amoant  of  salary  and 
other  terms,  on  which  a  public 
officer  of  merit  continued  to  per- 
form satisfactorily  the  duties  of 
the  service  to  which  he  had  been 
appointed — the  public  Board  or 
office  actipg  in  the  4Aref  tim  and 
controul  of  the  particiihur -de- 
partmenl;  of  g^rernmoat:  leader 
whom  he  was  employeri,  jre^ir- 
ed  him^  after  his  aoooants  n^re 
passedi  to  refund  mon»y  ,ieon- 
sidered  to  be  over-paid  to  jiim, 
which  had  been  cbaargedbyiim 
according  to  an  account  i^ramed 
on  wbat  he  bad  long  before.  i<^ni- 
municatecl  to  the  Board  wit^ 
understanding  of  tJie  tterniftfon 
which  he  was  to  be  emptied, 
and  never  contradicted  by  thm— 
and,  on  his  refusal^  |to  rMP^^ 
the  accounts,  the  AttornejrOo- 
neral  filed  an  infonaaMonaglUPst 
him  in  this  Courts  for  ij^e  f^ffgff^ 
of  compelling  him  to  do  so;— 
the  Court  refused  tp^  mak^e  fiitf 
such  decree^  because  thp  ques- 
tions proved  to  be  quantum  me- 
ruit'—OT  utntm  horum  —  holdiog 
that  it  had  no  po^er  to  fix  the 
value  of  the  services  of  a  public 
officer,  or  to  compel  hifp^to  make 
an  election  of  one  of  two  modes 
of  remuQcration.       ,• 

Attorney-General  v.  Soseason    312 

«.  Vide  JjJRispiCTipi^^nK^  3. 
. '■'•    ■■    -AFFlttAVrt.''/-  ''^   ' 

.  jU)r    a   commission    to  examine 

witnp^p^,i^bi:qadj,  it,v»  wt;iK?^ 

cessary 


AGENT. 


APPOINTMENTS.        515 


cessarj  to  state  tbat  the  applicant 
would  faarve  a  good  defence  if  he 
could  procure  the  testifliony  of 
the  uritnesses  proposed  to  he  ex- 
amined hy  him,  or  to  shew  that 
there  are  within  their  knowledge 
necessary  facts  required  by  the 
party  to  be  proved  on  his  de- 
fence. 

Woodhead  r.  Boyd        -        -    101 

2.  The  Contt  refhsed  to  order  an 
affidavit  to  be  taken  off  the  file 
'f6T  irregularity,  on  the  objection 
of  Its  having  been  sworn  before 
the  attorney  for  the  party  in  the 
cause,  where  no  eircumstances 
of  suspicion  appeared,  because 
it  has  hitherto  not  been  contrary 
to  the  practice  on  this  side  of  the 
Court.  But  in  consideration  of 
th^  propriety  of  such  a  rule  be- 
ing* established,  the  Court  would 
not  order  the  party  to  pay  the 
•costs   of  his  application.      The 

•  Court  directed  that  in  future,  af- 
Jidavitn  were  not  to  be  sworn  before 

'    f  Ae  aitomies  in  the  cause. 

Smith  r.Woodroffe       -        -    230 

d.  Vide  CoMMissioxERS  (For  tak- 
ing answer). — Subpcena. 


AGENT. 

*  '     (Of  country  solicitor,) 
rWcLlEN,  N^M&2. 

(Of  (xovemment!) 

1.  In  all  r^spectf  I  public  Boards 
are  the  constitutional  organs  of 
the  Government,  and  its  efficient 
agents,  and  their  .acts  bind  the 
Crown. 

'^cAttorney-General  v.  Lindegren 
'        287 
2i  Fide  Accounts  (Public),     ' 


AMOVEAS  MANUS, 

The  Court  will  not  give  Judgment 
of  amoveas  mantis,  as  if  the  plea 
were  confessed,  for  defendants, 
(claiming  as  assignees,  the  goods 
of  a  bankrupt  seized  under  an 
extent)  on  motion  for  that  pur<^ 
pose,  where  the  Attorney  Gene- 
ral has  not  demurred,  replied, 
or  otherwise  proceeded. 

Sembhp  however,  they  would 
grant  a  writ  of  amoveas  mammM  ia 
such  a  case. 

The  King,  in  aid  of  Solly  v.  Evam§ 
and  another,  Aisignees,  Sac.    480 

ANSWER. 

(Excepticm  to.) 
Vide  ExcBPTiONS. 

{Of  a  foreigner.) 

Formalities  to  be  observed  when 
taken  abroad  by  oommfesion. 

Vide  Commission. — Commis- 
sioners. 


APVEARAJSCB. 

(Secundum  Statutunu) 

Where  the  solicitor  for  a  defendant 
sued  jointly  with  his  wife  for  a 
debt  due  from  her  dum  9olt^  ap- 
pears  on  his  undertaking,  and 
pleads  for  the  husiiand  only-^-ribo 
plaintiff  (having  caused  the  iwife 
to  be  served  with  a  copy  of  the 
process,)  may  appear  for  her  se^ 
cundum  statutum,  and  treating 
the  plea  so  put  in  by  the  husband 
alone  as  a  nullity,  sign  judgment 
for  want  of  plea. 

Russell  V.  Buchanan  ^  Vx     •*    139 


APPOINTMENTS. 

Fide  Memoranda. 


5ie 


ATiTAfOHarBirri 


ATTORN  M9BNT. 


APPRAISEMENT. 

.  Viffe  Distress.. 

ASSIGNEBS. 

Vide  Amo^eas  Ma^c/s.  —  LlEN, 
N^.  1. 

ASSUMPSIT. 

1.  Assnmpsit  for  money  had  and 
received  may  be  maintained 
agaioAt  one  who  had  been  a  mem- 
ber of  a  benefit  club,  for  money 
entrusted  by  tiio  others  of  the 
society,  in  the  name  of  the  of- 
ficers  prop^irly  appointed  for 
managing  their  afi'airs  under  the 
articles* 

Sharp  and  another  v.  Warren     131 

2.  It  is  not  an  objection  to  such  an 
action,  that  the  defendapt,  having 
been  a  member  at  the  time  when 
the  prqiqise  19  I^  to  have  been 
made  ia  the.  deciaratioj},  wa«  a 
partner  ortenadt  in  common,  and 
therefore  coiild  not  be  sued  in 
asscunpsit  for'  money  had  and  re- 
ceived.        '  , 

lb. 

ATtACHMENT. 

l.The  order  made,  on  motion  to  pay 
money  m^  Q(m^,.  ^jair  tile  d^- 
fendant  sliall  pay  the  costs,  is  im- 
perative.,in  .'th^^r^pept.  in  this 
Court,  and  if  not  paid  when 
taxed,  the  pl^iati^'jn^y.bafre.im, 
attacbment  a^a^st  fte  defendant 
for  non-payment,  which  process 
in  tlie  Exchequer  is  final,  and 
in  the  nati$f4topdnU^:iAtin\  and 
tlierefore  not  bail^bk.    ^  , 

Plummer  and  another  v.  Savage  126 
2.  Vidt  CawMMPtv^Ma88fe!^ytR. 


ATTORNBY* 


»o 


ATTORNEY  ai^»  CLIENT.     ' 

1.  A  defendant  scttting  a  matter  in 
dispute  with  the  plahitiff  in  the 
absence  of  the  plaintifi*'s  solicitor, 
after,  haviog  been  served  idith 
process,  in  the  following  manner, 
\not  admitting  any  thing  to  be  due 
on  account  of  the  action)  by  in- 
troducing a  memorandum  into  a 
receipt  given  by  the  plaintiflT  to 
defendant  on  another  account,  that 
no  furtber  proceedings  were  to 
be  had  in  the  action — does  not 
bind  the  plaintiff's  attorney:  btit 
in  the  present  case  the  plaintiff's 
attorney  on  shewing  cause  against 
the  motion  made  for  r^iMjdyig,,)! 
the  costs  which  had  bei^algiflQ^t 
by  execution,  swore  tUa^t.jdeJ5e|jft-, 
ant  admitted  knowledge  of  notice 
of  declaration  before  signU^^A-* 
terlocutory  judgment,  and  that 
defendant  bad  told  him  that  he 
had  paid  plainiij^'tKe  debt,  but 
did  not  shew  him  the.  memoran- 
dum ; — that  he  the^rnror^ed  the 
defendant,  that  unless  the 
[>rbce 


'  were  paid  he  should  proceed  in 
the  action — and  that  he  had 
therefore,  on  e9s«c^|itB^fhe  writ 
of  inquiry,  taken  nominal  da- 
mages^^onlyf  ;,         i.^uK 


l)'V 


Oole  V.  Bennett    - 


15 


52,  Vide  Laches.— Lien,  N**.  1. 

Vide  Parties,  K?.3.— Practice 
;         .  (at  La^),j^f^. 


ATTOR^M^. 


hTh^he  m%  U?d  ^s:m%col^. 
tcnafaW^kr'^^^a^cf^cSr^^^^^^ 


I  ymtLh.^ 


S^O-XVMttl/OTif^.        517 


sioD  of  twenty-tbree  years,  it 
does  Bot  amooDtitd  An.  attorn- 
ment»  unless  the  consent,  or  at 
least  (he  knowfedge,  of  the  land- 
lord can  be  shewn. 

Meredkkr.  Gilpin  and^hmi     146 


*    AVERMENT* 
F«(fif<PtftAmNG  (in  £qi^y),  N^.  3. 

BAIL, 

Vide  Attachment. —  Mes. 
S£KG]SR. — Practice,,  N^.l. 

(/»  Error,) 

Hie-  liail  in  error  are  not  liable 
for  interest,,  although  the  original 
acifon  tvas  on  a  promissory  note. 

Ano^ymom  -        .        -    338 


3AJIK- 

;  (d/JEnghnd,) 

V0e  JURISJJICTION,  JSJ^  4, 

'^■'"•'  •'^BANKRUPT. 
Vide  Amove A8  Jlfiijvrfi^.  — LiBN, 

BEASTS  OF  THE  PLOUGH, 

Vide  i^Titiliity  Ai^D  Tenant. 

»Bi£l:       • 
Fufc  Modus. -p  Pleaping   (in. 

•£qtaty):^3PR>UK 


BILL. 

{J>ixmiual  of.) 
Fufe  Injunction,  N°  3. 

{Of  Exthange) 

Vide  Factor  ak5  PkiNciPAL.— 
Pleading  (at  Jtaw^  I«f  ^'^  ^, 

BOND. 

.    Vide  Pleading,  N^  6. 

CASE, 

{Aetkn  on  the.) 
Vide  Pleading,  N^.  3. 

CERTIFICATE. 

(Of  Commissioners,'^ 

Vide  CoMMissroNERs,  N".  x.I^. 
Practice  (in  Equity),  N®,  4. ' 

cHA^nr, :  , 

(  Vohaitary.) 
Vide  Jurisdiction,  Nf.  1. 
(Established  by  Roy^l  Chatter.)    . 
Fic2e  JuRfBDicffON;  N^.  1     ' 

COLLECTOR  Of  TAXES, '  ,' 

Vide  CbNStfetrcTlOT^  jTof  Sjba- 
':   ""    tutefs).  N-.l'&tf;    "  '''' 

[  !'!"  COMPOSITION^ '"  ; 

;  (For  Tilhesy' ' 

f/  Vide  Modus,  N'^'.  3&  6.— Notice 
,  (Of  tskidj  Titbejr  JcitKl).  > 
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COMMISSION, 

(jTo  ia\t  Answer,) 

Where  aeommisdioD  iBSUes  to  take 

^  ttbf  aa^er  of  a  foreiener^  an  aa- 
tliorlty  .to  take  U  through  the 
jpediom  of  an  interpreter,  is  ?ir- 

'  tnally  implied. 

Lmt^antm  md  oihen  v»  Novae$  108 

v{3h  dsocMme  Witmuiet  kAtmA) 

COMMISSIONERS. 

(3&  take  Aniwer.) 
CertiEcate  of* 

1.  If  the  Conunissionera  named  to 
take  Hxi^  aniTwier  of  a  foreigner^ 

I. certify  'that  the  defendant  was 
,dal|]r  swiMrtt  to  .aach  anawers  in 
I  tbf  If  preaence^  and  it  appears  by 

I  the  affidavit  of .  a  eommmioner, 
that  the    intei>pret9r  was  dnly 

i  won^, .  9^^  that  lie.  hejieves  tha 
defendant  understood  the  con- 
tents, it  is  sufiBciently  yerified. 

Laughnum  ▼•.21^Mie»     *        •    108 

t.   Vide  CoHmtSftioir. 

(df  tandrtax.) 

If  the  acting  Commissioners  of  the 
land-tax,  assessed  taxes,  &c.  re- 
fuse (unless  iodaimiified)  to  pro- 
ceed to  make  a  re-assessment  on 
the  parish,  to  >vhicb  the  dcifi-- 
.  ciency  ^applioay « in  execnjtioii  or 
.  tba  powers  entrusted  to  tfiempy 
J^e,.  several  acts  o^Paruameat, 
If^be^e  Insfiper  haa,  been  set  on 
time  parish,  whose  eoQooto^  jo.  a 
defaulter, -the  Coui[^  .if^U  prder 
,thpm  to  <Iq  so  by  rulle,lft;Ph^ 
ipauAo  m^  the.  nature)  p^  ^^ig^^j^- 

A  ,Rc  Wooiion  Parish  -     103 


T 


COViTEUCTIONt 


CQNST&UCEtON. 

(Gf  Stoma.) 

1,  Tha  ptatet^  mG€9.1VL  m^hx^ 
although  passed  for  the  pwpose 
of  genenu  good  and  pttUic  be- 
nefit, in  proiBolioQ  of  i^od  faas- 
bandry,  doaanott^tandlQ  bfnd 
the  Crown :  UuvrefoMD  a%kft''of 
^ood)!  seized  under  prei^pgatM 
process  are  not  within  it,  ismcl 
the  sheriff  must  sell  uncondi- 
tidnafty.  Sor  can  Hie  ak^riff 
sell  cropa  av  aubjeei  to  ikhe  f  ihe 
mn«l  sefiwidumtr  anyqoaliiaa- 
tiom  ••  A  '!•!•• 

The  King  (in  mid  o/  pAwrp^^^ 
bourne      -        "        "  •■  •  i 

•J   lo'i 

%  An  aot  of  lPftriiasi^ntv>«ii(iliga 
summary  remedy,  ullbMglinln 
terms  apparently  pr^M^rli^  Mth 
remedy,  ia  G«ni^ative>  aaAdoPi 
not  take  away  the  preriojis  right 
to  sue  by  action  at  raw.  *  '*  v  '^ 

Sharp  and  another  v-  WarreA  f*„j(^l 

3.  The  statute  ^RGIcio.  jlpL 
log,  that  extents  in  ^^rsi 
be  aued  put  and,ji^fysj^ 
certain  caaes^  4oQA<wi^^vYttnr^ 
the  prosecution  of  ini^Hii^^^^^ 
where  they  have  W^n  com{{jfQC- 
ed  before  the  passiiyg  ot  ,tbf^,f^ 

The  Smp  iinaidnfPjMMowl^lw. 
Shper  «        '    .*  t\nj?lH 

4.  On  a  Question  4:iflhie;  in  mAI^ 
'  tidi  of '  titiepasB  betwe6ii»li  panlh 

ind}  anindiTidvli^-ltsvoertriB 
-'l&mia '^elaimed  ))y>((]io>ii;i>hnqr, 
'-ttidtir'  Mi  itdioet&e  >43Bbi  fhy^lke 

ffttviiidns  ^bf  3«4d(^«Aerlnid<in 
>l)ispiAe  r{#o«ldi<tf  Uieiroliad^Ta 
.  t  rl^fatii  to  A^fymitmamiHiuekbKmn 

truitfii(f^if»^ptaf>kl^'iiin>^idiif  H« 


COKST^UCTlpJDT.. 


CONXJKLMPT, 


319 


tbe  Otk  ieeticm  6f  ike  6^  >Oeo.  III. 
c.  107- 
^  Meredith  Y.Oifpin  and  othen    146 

6.  An  alkywaace  of  per  eentage  on 
mxmty  disbursed,  hy  a  pnUic 
finmmary,  in  the  oonrso  of  his 
dkktf ,  i8  not  a  (et,  gratuity,  por« 
qniaitey  or  emoloment,  wittdn  the 
25  €900.111.0. 62. 

The  Attorney-General  r.  Hoseason 

912 

fL  Tko  latin  '^  found,''  in  die  11  <fe 
a2.1fStf.  IIL  o.ie.  8^2i  ifl,  as 

4:^iHmto  Tisfd»  ft  WQtd  e^vaiant  in 
import  to  having  been  seen  or  du^ 
covered,  and  hehl  not  to  be  con- 

'' fined  to  a  finding  by  officers,  or 
other  persons  seeking  the  thing 
for  the  purpose  of  seizure,  or 

A  vith.  intent  to  in^titote  proeeed- 

n  ingtlorflli^  recovery  of  pondliies, 

i]  Qi^otb^ir  bo0t9e  moUFe. 

Tk»)AtMwt!f*4kn9ralt.Dehau>Z&3 

7«  A  collector  of  the  aissessed  taxes 

f^  a  parish^  though  liable  to  an 
^  {mmediate  extent,  is  only  a  sim- 

ple-ccmjt^act  debtor  till  his  debt 

^h^ut  on  record  by  the  inquisi- 
'  Ucft; '  aiid  ^erefbre  where  the 
'  t^6  deods  of  his  lands  have  been 

'%wi^rfiF(<^'deposlted  (without  no- 
^Hic^  Inifhe^hands  of  a  Subject 

'Wth*  d  rifew'to  executing  a  legal 

'^ttcnflgkg^^,  for  avafuable  consi- 

o  vd^titA,  <at  for  .seeutiog  money) 

i  U  such  lands  should  be  a^aed 

by  the  Crown,    under  the  13th 

lEHx.  o.  4.  and  26  Geo.  III.  o.  35* 
.' i  foor^  debt  nriaing  fvooiiarreara^of 

(Kianey  Gollected  before. Buch  de- 
/^pmit^  but  not  put  on:  record,  till 

f^oriwatds,  ike  t;^iAi>  vvU.,J990t 

.   ipbrinit'lhet'pEOoeads  ^QfjitkoiQi^le 

i.tdnhe  paid  i^itfdTli9ioiiie)1GTpi\tn, 

^^mt]ibl]A^flrstrtwlti8fyiJig<  thftijitn 

t^  tkdNxeqni table  {iif04K!gag^QSk<  <^ 
Cd^Mt  Hhd''dkitMr  vllVMlMd 

'  oih&rtf,  and  ihe  AftdhL^J-^^kkful 

411 


8.  Such  ciAleettiT '  \i  nht  A  receiver 
of  money  for  tbe.  i^e  of  the 
King^s  Majesty,  within  the  sta- 
tute of  ^e  18  &iti  e.  4.'  ^       « 

Ctitherd  and  another  r.'Witrd  iind 
othen,  and  the  Attorney-Gini^al 
•  .    411 

9.  The  Court  would  not^  jon^ikx  ap4 
plication,  founded  on  the  second 
seotMHi  of  the  29  QeoiiSL  b^der 
a  depositary  of  title  deeds,  who 
should  have  a  valid  Uan^on- them 
to  deliver  them  up  until  his  lien 
werejsatisfied.  .  . .  ^ 

lb. 

10.  Fufe  EXTJ^KT,  N\  31 


{Of  ArHcles,) 


[I  )J 


Where  bv  the  artielea  of  u  bdi^t 
club^  the  aociety  am<6tnpoM^)tfred 
to  appoint  a  freosiiyetf^iit/appbibt- 
ment  of  trwo  fersona'.tO'bft-'tt^a- 
surers  ia  wi&tn  thei  f(m^,  dnd 
not  ebjectionoUe..  *  ■     '  -  •   f  -i^ 

Siarp  and  another  v.  ^%r»eH '   1^31 

(0/ilewW.)     '   .         \ 


Vide  QsVifi]K«  . 


T       ,♦ 


Vide  JlJRISDlCTJQN,  N®.  Ir, 

CONTEMFT. 

1.  The  Court  will  ordera  p^rsbn  Who 
hafe  been  in  custody  for  any  given 
time  under  an  atlaclimcnti  for  a 
'(cdntempt  of  its  authority  indis- 

'  obeying  ati  ihjUntfiati,  lobe^ 'dis- 
charged on  motioti,  if  the  period 

'  df'his  impffeonmettt'M  ^liiewn  to 

'Illy  sAtisfacflotl  to  bc'commensu- 
'rate'wJth  the  degree  of  the  of- 
fence— on  the  terms  of  pftying 

j:oi  th*^ 
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COSTS. 


CUSTOir. 


the  eosts  of  kfe  oont^odpt^  not* 
lyiihiilandiaig  tbo  applicatien  be 
opposed  on  ike  'paart  of^  the 
platntiflTi 

4SUtrd  T.  SMtk         -        -      321 

'%  Vide  Messenger. — Subp(£na. 


CONTRACT. 

1<  If  ft  public  Board  entef '  into 
an   express^  contract^  in  distinct 
'    terms,  witli   a  person  of   com- 
'   Patent  ability,  for  the  nndertak- 
'  ing  of  a  difBcult  and  hazardous 
state  enterprise,    and    the  per- 
formuDce  of  a  confidential  ser- 
"Vice  tinder    government  on  be- 
half of  the  public,  in  considera- 
,    '  tion  of  a  stipulated  remunera- 
;  '  jfibh,  by  way  of  commission  on 
'^     the    pnme    cost    of    purchases 
*  made  by  him : — this  Court  will 
not,  on  an  official  information 
filed  against  him  by  the  Attor- 
ney-General, after  his  accounts 
have  been  allowed  by  the  public 
office,    entertain    any    question 
involving  merely  the  propriety 
;    or  prudence  of  the  contract  it- 
seliP,  or  Ae  excess  of  the  re- 
^muneratiofi    agreed  to  be  paid 
td  the  Indlvimial,  for  the  per- 
'    formaiice  of  the  particular  ser- 

287 
2.  ^Vfde  tJsE  A»D  Occupation, 


CQ^TS.,. 


Ol  ''1    •■ 

I  ^       f^AjjfPf^tifinmeniof.)  \ 

'i. %6^f^e  bii^  of' several  co-deftnd- 
'JV^ite,'  lb  a'sdtj  for  tithes,  wherein  '. 
if  t^h^riiy  decree/  of  costs  to  be  ' 
■'  •  bttid  to  the  plaintiff,  had  been  1 
'    jiafle.  s^rvivfed  all  the 'others, ; 


the  Court  refused,  on  applica- 
tion, that  they  would  order  the 
costs  to  be  apportioned,  so  a^^o 
relieve  the  survivor  fron^  the 
effect  of  the  decre^. 

Bulien  V,  Michel        -        -        St 

2.  Where  the  rule  for  judgment,  as 
in  case  of  a  bonsuit,  has  been 
discharged,  on  the  plaintiff's  pe- 
remptory tviderlaking,  no  suffi- 
cient reason  having  been  given 
for  not  {NPoceeding  to  trial  pur- 
suant to  notice,  the  defendant  is 
entitled,  in  this  Conrt,  to  Ae 
costs  ot  the  application. 

Birdvoood  v.  JBori      -  <  .  <  n^  \^vl^ 

3.  Where  a  defendaot^  in  a  tithe 
cause,  exainines  mait^  witiie»es, 
whose  testimony  is  inadmi^ttDle 
to  any  considerable  extent,  the 
Court  will  give  the  plaintiff  his 
costs  of  the  rejeotdd  depositions, 
independently  of  the  result'  of 
the  cause. 

Fetch  V.  DaUm         -        -     '2^2 

4.  A  petition  open  to  certain  obiee- 
tions,  and  held-  tp  (be  vexatious, 
dismissed  with  costs. 

In  Re  Cherts^  Marieit  Ex  parU 
WaUhew         -        .        -      261 

6.  Vide  Attorney  and  C1lw«t» 
NM.  —  Practice  (at  liw), 

{Distit^ctifn  befyfeen^ftfppj^g^^fmtrad 
debtors  aha  debiors  oj  record^ 

Vide  CONST^tjilftitf  (of  Statutes), 
N^.  7  &  8.— Mortgage  (Equit- 
able).  ^V^  4\<v\\'.vnv<5.T\0v>; 

h(  ►  •  i»    ;ii)l  li\i\j    1\   A\   ol  OesiV'jQ    .f 

V'T{afeMblitfil,  ^m.^^^^fTm:is. 


DEVISE, 
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CUSTOMS. 

Vide  CousTRUCTiozf  (of  Statutes)^ 
N^  G.  —  EVIDENCB,  N*t  2.  — 
Proof,  N*.  1. 


D£eR£E. 
Vide  AccovvT. 

DjfiWCATlOlSr 

(Of  private  praperiy  to  the  pttblk.) 

*  What  shall  be,  qnare. 

Jk  He  Ckerimf  Market,  Ex  parte 
"Walihew         -        -        -      261 


-.1'  i' 


DEMURRBB. 


Vide  Pleading,  N«*.  2  &  4.  — 
J  Pleading  (in  Equity),  N®M^2. 
'  'Practice  (in  Equity),  N**.  a. 

DEPOSIT. 

'    (€^  Title-deeds.) 

* .  »•' 

Where  creating  an  equitable  mort- 

Vide  Mortgage  (Equitable),  (a.) 
ti\  1.— (B.)  N^  1. 

'  •'.  :^'  ^i^^Same  TSae,  N^.  !L  /' 

(Coiu^rttc/ton  o/.)  ^ . , , . . ,, 

1.  Devise  to  If.  F.  (having  no  chil- 
dren at  tlm  time  of ,  the  testator's  , 
death)  fb*  nfe,Vfertiainder  to  the  . 

. . V,ff  Pfnd^,  thw4,  ^&>W^  wMl  I 
and  every  other  the  sons  of  B,  F. ' 


{except  the  JSt$t  ar  eldest  son)/' 
successively  in  tail  male  -^  with 
remainder  over  to  F.  &^  is  conr 
tingent  only  till  B.  F.  Ime  two 
sons  born,  both  living  -^  Apt .  till 
his  death.  As  soon  as  ]S.F  had 
two  sons  in  esse  at  the  same 
time,  it  then  became  tested:  n6t 
to  be  divested  by  any  subsequent 
changes  in  the  family  of  B.  F. 

Therefore  where  JB.  F,  had  se- 
veral sons,  some  o^  whon^  w^re 
in  esse  together,  and '  tfiey  all 
afterwards  died  without  issue, 
except  the  youngesl^  wbo  alone 
was  living  at  the  faOier^s  death, 
.  such  son  was  held  not  to  bn 
the  first  or  eldest  son  within,  the 
meaning  of  the  exception  intro- 
duced into  the  devise.;  ^fp^  he 
took  a  vested  ifUerest  in  i;eo)ilin- 
der  when  he, became  the.j^e^ond 
son  of  his  fadier  (living  an^eJder 
son),  which  interest  yroM.vest 
in  possession  on  bis  father's 
deatn,  notwithstanding  h^  should 
then  have  become  hb  fatber^sum/y 
son  living,  by  the  deaih  of  his 
brothers,  for  their  death  did  not 
divest  bis  once  vested  interest. 

The  exception  introduced  jbto 
the  will  does  not  aiibrc^  $uch 
a  plain  indication  of  tjtLe.,tes- 
tator's  intention,  that  t)ieL  de^vise 
should  pass  from  a  youngiprjson 
of  B.  F.,  in  the  event  of  ^  his 
becoming  the  eldest  or  only  son, 
as  to  give  it.  thai  effect  in  legal 
construction. 

firiver^  on  tlie  deflais^  of  FrmA,  v. 
Frank    -         -         -       .-  -  /  41 

2.  A  devise  to  Ef,  If.  for  life ;  and 

irom  and  after 'her  decease,  to 

such  child  or  children  of  her 

body,  **  as  shall  be'  Kvhig  at  her 

I,  decease;  and  iiji  ca^.,she  flhsj^l 

,  .  have  no .  such .  child  9|»*cni|lftreu 

V  living  at  .her  decpaeo^  pr  ^cb 

, ,  cliild  or  children,  fshsjijj  ^PP ®i^ 

to.  die  bejbre.  he^  ^e,  ^^^  .fpejr 


shall  attain  the  age  or  ages  of 
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EVIDENCE. 


dgbteen  yeatri,  6r  to  married,** 
deTi3e  orer  to''«  fettaugef  in 
fee  — l^a '  t6  gi^ '  to  ih6 '  Aifd 
^f  JER'lK,  tflib  shotAa  sufViv^  th* 
toSothbr.  k '  f ec-!iitnple. '  notwttji- 
BtaAAit'  tfei'e  bWng  nd  wdrds 
b¥'iiAi6¥i^6^  in  (!he  devise. 

DISCOVERY. 

riiTc^ADWo  (in  Equity),  N^  1. 


1.  Jf  jmjahdkrd  dists^ain,  iwfentlia, 
kt^Utaaiif%  tmMe  and  bedstti  of 
Atf'filoilglky  for  rent  arrear,  and 
ll<tiim  o«t  mfim'  ike  sale  (judging 
irt^th^TetQUV  liiat  there  would, 
mpotdt  Hff  fiet,  hkv^  been  anfll- 
'«l«iBtt»nMtigfy  the  tent  doe  and 
-mpeiLUBymitttoxit  taking  or  sell- 

a'tUm,  tirdi  a  dSstreaa  is  not 
t^by^  jprevcfd  to  be  on  iOegal 
diatii^My  <«lld  cotatrary  to  the 
«lata<b  i51Jftn.  III.,  if  there 
w«itoHriiaadiiable  grounds  for 
trappoaing  (fiynn  ih^  appraise- 
^^dt>  4if  ]^op€Jr  asid'  competent 
fwwmsi '  aiMe  ^at  tho  time  of 
4hbi«ikiiig),  i^t,  wi«iertit  t^ibg 
the  beasts  of  the  plongM,  ^'^ere 
•tteuld  not  have  been  sufficient 
to  havQ  satisfied  the  j^nt  ^d>. 
exPCjUces,  ,w6en  sbM^  j  ...  ^ .  ./ 
.'  SemJZc,' that  tW^  i$  no.  ^iir 
required  bv  Jaw  to  be  *.oi?seaf¥:ed 
ton  the  wie,  pf  suca  .  gfiofl^j  t¥ 

^^Ti>e  .PQ^tpouel  ifinSmr 

cause  of  w:Moii.tJmt  4«j&|«*b# 
<Ae  plmigh  should  be  sold  before 
the  other  goods  are  disposed  of^ 
wharet«bevcUstt'e^^afd^f'^aa^'l%t*< 
wr<jn]^l.'  •     "•      .J>-^'^  .rV/jtHt 

3.  Vide  ExlhKK^r^u/lArfftaftSb 
AND  Tenant.  ^  « 


.        I.,  .u  J. 


%  '■ 


'.    ■        .'EJfiCTME^fT.... , 

Plde  Flii^      '  ,i 

I 

Vide  MoRTQ^AM/''  -.'"''^ 

.}•    h'MiT.  "i''-.   .,\vj{l  ft  U» 

McQ^TQUiac  ^((nitabte)i^lPi)ttKiit 
.  INO  (inEk)ii|tyi)'^PRiitCTtoA^^ 

ESTOPPEL^'  •'  .-i-i'I^ 
Tide  Fine. 

EViD:^NciE;l\r/'!.i 

{Admisiibk*)     ,    .>:.n' 

1.  On  a  question  of  titk,  .*^  *ft^ 
action  of  trespas^a  "between  * 
parish  and  fin  indilddpipli .  t^^Pf^i 
tain  land^  claimed  b^  tbft  forsl^f 
under  an  inclosure  act,  ItfthP 
nrovisions  of  which  the  land  in 
dispute  would  (if  they  had  a  ffbt 

.    ioii)lihi>kshdUihmiHiM' 
yh^theimri^Kil^ai^bfmpir.' 

I    iate^l  ram  'inhkbim&'m  # 

of  the  Jiri^»«¥WatP»r^%i^, 
<ai£ected    the    Jurx^iSj«atT  11* 
weight  of  evidence  was  with  the 
lotlBan|iMify,X'«rfaiMciiaUaMl^t^ 
beptai«dl«udl  afeMMM^^A^ 
4ktt3fiMdii%)  iioqqirs  ai  .yioloti 

JlftreA^A  v.  Gilpin  and  it^t^^ 


EVIDEKCE. 
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2.  The  master  of  a  homeward- 
bound  vessel,  eeming  up  the 
7%ame»,  proved  to  have  hired 
and  sent  off  a  boat  and  men, 
accompanied  by  one  of  his  own 
crew,  to  bring  away  certain 
boxes  «f  foreign  and  British 
glass,  lying  on  the  sands  on  the 
JSssex  coast,  to  be  landed  at 
Woolwich^  which  they  find  and 
bring  as  fiir  as  Graoesendt  where 
the  whole  is  seized  by  the 
Castom-hoase  officers; — held  to 
be  safficient  evidence  for  a  Jury, 
of  a  being  concerned  in  unship- 
ping fereign  glass,  witheut  -pay- 
ment, of  duty,  and  in  unshipping 
MriHak  gla^s  shipped  for  ex- 
portation, subjecting  the  master 
of  the  vessel  to  the  penalties  for 
both  those  offences,  although  the 
whole  was  one  transaction. 

The  Attorney  General  v.  Towns  198 

3.  Evidence.  Effect  of  occupier's 
setting  up  a  title  in  the  impro- 
pria~tor,  where  he,  being  made  a 
party  by  amendment  of  the  bill, 
daims  the  right,  but  offers  no 
evidence. 


Fetch  y.Dcdtcn 


232 


4.  ^Quafre^  whether  a  viecr  is  eu- 
tltldd  'to'  issues,  as  ihatter  of 
right'?  '• 

n. 

6.  A?  to  what  proof  is  sufficient 
tp  support  a  charge  of  fraud, 
in  removing  ,d^e»v  just  before 
sheariMg  time,  ana  the  lambing 
f  e^on,  ^J)A  wjmt  is  pot  a  satis- 
factory answer  to  such  <^aprgi^, 
8^  tbe.^viidenfle  ,on  the  par^  of 
the  plaintiff,,  and  jUbe  fllqgatioAs 
in  the  <iefepdaQit's  anfiwer»  lia.tbe 
ease  pf ifatt  Y.JUaUb^f,^^  \    .|.  * 

aui  Y.Jbltby    '      H  .     1.1 .240 

6.  GleeV'doonmcntaryeiradfnfMi'of 
tbe  eiutflciiM  4t  ati^Msfesiaslioal 
rectory,  in  support  of  uwbcieA 


title,  and  proof  of  the  perform- 
ance of  ecclesiastical  duties,  held 
to  prevail,  in  a  suit  to  establish 
his  right,  ^  against  perceptioa  l^y 
the  patron  of  the  advowson,  who 
•   also,  by  documentary  erideace^ 
,  proved  himself  entitled  to  a  sum 
.  of  money,  in  respect  of  the  t;itbes 
.  arising  within  the  parish,  atxd  a* 
general  non-perception  of  tithes 
by  any  former  ecclesiastical  rec- 
tor. . : 

PouUon  V.  Riehards  and  Boathm  ^ 

7.  The  rector's  right,  in  such  a 
case,  established  by^oere  proof 
of  the  existence  of*  me  rectory — 
of  his  beii^,  dejur^  and  dejkct6^ 
rector  by  presentatioil  &c.  aait 
therefore  entitled  al  Coimmaa 
Law  —  and  by  inferenoe,  Srpjtk 
the  anoietit  viduatioa  of  the 
rectory,  a^  proved  hv  thc-oM 
surveys  and  other  aoowMot^ 
being  shewn  to  be  mueklariger 
than  the  ootemporary  valuatiaA 
of  the  adverse  ri|^t  to  the  tttbtti 
claimed  by  the  de£sndaiit»  (cm 
which  proof  tfie  Court-  lield  the 
adverse  claimant  to  be  a  porH^m- 
ist);  although  there  was  no  einr 
dence  given  of  ttxe  exitenl  of  the 
claims,  on  either  slde^  in.iw^e^ 
of  the  particular  (jMbed  demoimM 
by  each.  .  .    '  .  ■ 

a. 

8.  A  room,  part  of  a  mansion- 
house  in  the  parish,  fitted  up  as 
a  chapel,  in  wiiich  manages  and 

,  baptisms  have  been  solemnized, 

;  sufficient  to  establish  the  fact  of 

f  -the  rectorv  being  ecclesiastic^, 

;  allSiougti  mere  be  no  burying- 

\  -g^^^^  atUchcd,  and  other  in* 

i  "^dents  thereto  be  wanting, 

:  •  \-^  ••,              ;      ^-  •  li,. 

O.iKide.CQHsxwiseTWV  (of  fit*- 

tutes),  N®.e.— Modus,  J»^8>— 

'   JMoETOAOB  (equitable)  [^],,NM» 

''  Pleading  (in  Equity),  N^Sb— 

N   N  I  • 
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JBX?ENT, 


FACTOR   AND   PRINCIPAL. 


EXCEPTIONS. 

(To  answer.) 

1.  In  what  case  the  interrogating 

tart  of  a  bill  for  an  injiinction, 
eld  to  be  not  sufficiently  an- 
swered. Exception  for  insuffi- 
cienoj  allowed,  and  held  to  be 
material;  and  injunction  ordered 
thereupon. 

Lipscambe  and  others  ▼.  Bateman 

407 

(To  certificate.) 

2.  Vide  Practice    (in  Equity), 

N^  6. 


EXECUTION. 

Vide  Attachment.  —  Extent, 
N«.  2  &  3. 


EXTENT. 

1.  Where  goods  seized  under  an 
extent,  *  hiave  been  kept  by  the 
sheriff's  officer  on  the  premises, 
penduig  a  reference  of  the  pro- 
secutor's claim,  during  which  a 
sum  of  money  accrues  due  for 
rent,  the  Court  refused  to  inter- 
fere, on  behalf  of  the  landlord, 
to  order  the  rent  to  be  paid  out 
of  the  produce  of  the  sale,  be- 
cause he  might  bring  an  action 
for  use  and  ooonpation  against 
the  tenant^  or  case  against  the 
officer. 

3%e  King,  in  aid  of  Mytton,  v. 
JSBtt       -        ^        .        -        19 

2.  It  is  the  sheriff's  duty,  on  an 
immediate  extent,  to  seize  goods 
which  hfii^^  ^en  already  taken 
in  execution  under  VLjieri  facias, 
at  the  swt  ^£ .  n  mthieci,  if  not 


actually  sold :  although  the  judg- 
ment, on  which  the  feri  Jams 
issued,  was  not  only  obtained, 
but  the  goods  had  been  seized 
under  it  before  the  Crown  pro- 
cess was  sued  out  —  the  proTi- 

•  sion  of  the  latter  part  of  the 
74th  section  of  the  33  Hen.  III. 
applying  (as  this  Court  holds) 
only  to  cases  where  the  goods 
of  the  debtor  are  not  only  taken 
in  execution,  but  sold :  the  pro- 
perty in  them  not  being  altered 

^  till  Uien :  and  that  until  the  pro- 

*  perty  be  altered  and  transferred 
absolutely  from  the  debtor,  bj 
sale  and  delivery,  the  Crown's 
execution  ia  to  be  preferred, 
even  where  process  is  awarded 
after,  &c.  (as  above). 

The  King  v.  Sloper  and  AUen  114 

3.  The  doctrine  of  the  Crown  pro- 
cess having  priority,  where  it 
bears  teste  on  a  day  subsequent 
to  a  subject's  exeoution  Ma 
fi.  fa.  under  which  the  sheniT 
has  seized,  applies  to  cases  of 
extents  tm  aid. 

The  King,  in  -aid,  ^c  v.  Soper 

4.  Vide  Amofsas  JlCi^crs.— Con- 
struction (of  Statutes),  N".2. 
3,  &  7.— Factor  aKd  Pkikci- 
PAL.  —  M0RT6AGB  (equitable), 
N°.  1. 


P. 


FACTOR  AND   PRINCIPAL 

A  factor,    to  whom    goods  ha« 

•   Metf  ^ent  for  sale,  stod  who  m« 

accepted  bills  of  exchange,  drtwn 

on  hiiti  hyMs  priocipw,  to  Ui« 

amount  tif  their  vUirt,  fii« »T 

■  on  such  goods  and  ftepuKk**^ 


pRAcn. 
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money,  arailable  against'  the 
Crown  where  the  goods  or  mo- 
ney hare  been  seized  by  the 
sherifiT  under  an  extent  against 
Ihe  principal  for  a  debt  due  to 
the  Crown. 

7%e  King  r.  Lee  and  others 


FEE-SIMPLE. 

{Where  devised    without  words  of 
inheritance*) 

Vide  Devise,  N*.  2. 

FIERI  FACIAS. 

Vide  Extent,  N°.  2, 

FINE. 

A    fine    sur    coffnizauce   de   droit 
'    hnvh&d  by  the  husband  of   one 
^    the  daughters  of  IT.  A  to 
tbo  hnsbmd  of  another  of  her 
dMghten,  to  the  use  of  the  hus- 
band of  the  former,  in  pursuance 
of    a  feoffment,  with  Hveryof 
aeisin  indorsed,   is  not  of  itself 
a   bar  by  estoppel  to  a  recovery 
of  Jhie  pranisea  by  the  other 
/  dMghter  ot  B.  B.  in  an  action 
^  9f;.j^ectment    against    persons 

cja}f|[jjpg  up4e«  the  qonusee, 
Doe^  dem.  Elsmore  v.  CoUmun    170 

FRAUD. 

It  is  fraud,  in  contemplation  of 
a  Court  of  Equity,  to  remove 
^hf fiiy ,.  {fi^  f  ia '  ona  mr^,  to 
another  place,   just  before  the 

.  3beari;Qg  and  jamming  ae^^iyi^ 
and,,  tl^em  driving  a  $^m.  .buck 
again,  without  aooountjng  for 
thp  tithe3..in  th«  pami|,w^ere 
they  wer^  idep^sif^iid-  n..  tf 

Af/  ^A'^UAy^r  J)  M>7,'  iloA^  n240 


FRAtTDS. 

(Statute  of.) 
Vide  Mortgage  (Bqnitabki)  (b]. 


G. 

GREEN  FOOD. 

(For  cattle.) 
Vide  Tithes. 


H. 


HUSBAND  AND  WIFE. 
Vide  Aptbaran  CE« 


HUSBANDRY..    . 

Vide  OoNBTRVCTioif  (oifiteliitDs), 

N^  A 


I. 


INFORMATION.    . 

{As  to  dismissing  J)  '    ^ 

««  •    •      , '  .       ..."      • '( 

Ml  Vide  Practice  (m  Eqiti^), 

N°.  1. 


fr     fl;» 


I 


"'-    .•INHERITANCB.      - 
K  N  2 
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INJUNCTION. 


INTEHK^Ti'  ' 


INJUNCTION. 

{Where  a  -party  permitted  to  tiue 
notioWutandin^.) 

1.  If  there  be  an  injunction  re- 
straining proceedings  in  an  ac- 
tion at  law,  and  the  defendant 
;,fit  law  bav/B  given  bail  to  the 
sheriff  QU.fui  attacbmenjt  for  con- 
.  ^mpt  in  not  'appearing  to  t^jo 
subpoena,  and  have  hroken  the 
condition,  the  Court  will  permit 
him  to  sue  on  'the  bail  bond, 
under  such  circumstances,  on 
application  to  them  for  that  pur- 
pose. 

Birdwood  v.  Bart        -        -      32 


(Where  the  Court  will  dissolve  the 
at- 1.'(  InjunaHm.) 

%^Ilii  pMiiUff  in  an  it^unetion  bill, 

'  '  "filed  to  testtain  the  defendant 

'from|)r6«ideditt^  lA  an  action  at 

•  law;  pves  a  cognomi,  and  under- 

-talres  in  wHtlng  to  dismiss  his 

Billf,  "alidi  ci»Beat  to  the  dissolu- 

'iioli  of  the  injunction,  but  after- 

*waf  ds  rieffuses  to  do  so,  the  Court, 

upon  a  motion  by  the  defendant, 

and  notice  to  the '  plaintiff,  will 

dissolve  the  injunction,  but  not 

dismiss  the  bill. 

Norway  T'Ede    .         -      •  -     166 


.     (Wh&re  ffranied  and  continued,) 

3.  Wliere  the  town  amenta  oi   a', 

icountry  solicitor  (ainoe  a  bank- 

1  irvpi)  had  yeoeived  papen  from 

him,    belonging    to    hia  <  «Uent 

,,  for  tlje  purposes  of  the  clijw^'s 

.business,  they  have    a   lien  on 

them  as  against  the  client  for 

•  the  amount  of  money  due  from 

him  to  the  solicitor,  on  Recount 


of  the  caus^  i'  kiid  '4^*>^  the 
client  hacl/  after  tte  sdRdtor's 
bankruptcy,  paid  •'the  agebt  so 
much  money  to  obtain  ducH'pa- 
perrf;  although  an  «eti6tt  hal 
been  previously  brought  against 
him  by  the  assignees  for  the  re- 
covery of  it — the  Court  jgrantpd 
and  continued  an  mjuncdon 
against  the  action  pn  the  ground 
of  the  agent's  lien. 
Sray  ^irf  <>rterf  v.  fUne  iv^]^ 
other,  ^Mignees,  ^c.  ,  5f03 

4.  rWe  ExcKFTiONa  (to  Answer). 


INNUENDO. 

{Where  too  general) 
Vide  Pleading  (at  Law),  N°.  8. 

INQUlTRY. 

{Wnto/.)    ^ 
Vide  Sbrvice  of  Process. 

,  .  <     .\ 
INQUISITION. 

Vide  Extent. 

INStTpkilL^^ 

Vide  CoMMia8M>i^ERS  (o?  JLand 
tax.) 

'         {OnpiihUc  ntimey.) 
1.  A  public  servant  to  whom  money 

tereat.  on    ocpasiopal    balances 

in  hi»  hands*,  and  certainly  »ot 

where 


IRREGULARITY. 


JUDGMENT. 
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where  the  amount  is  trifling,  the 
occasions  nnavoidahle,  and  the 
time  of  holding  such  balances, 
9bort. 

TTuA  Ati^rmy-Genaral  r.  Lindegren 
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(On,  common  dehU —  Where  not  aU 
lowed  on  (Mrmanct  of  judgment 
'  on  writ  of  error.) 

jVThe  Court  of  Error  iirM^  not  al- 
'  low  interest  on  afiiniiance  of  a 
judgn^ent  in  an  action  on  recog- 
nizance of  bail,  on  the  ground 
that  the  original  action  was  on  a 
promissory  note — the  bail  being 
only  liable  for  the  sum  sworn  to 
and  costs. 

Anonymous        ^  »         338 


INTERLOCUTORY  JUDG- 

-MENT, 

{For  want  of  plea.) 
Vide  Judgment. 

{For  not  proceeding.) 
Vide  Amove  AS  Man  us. 

INTflRPLEADER. 

,    Kicfe  Practice  (in  Equity), 

.'»  '  ' 

II^^^t^^PJER. 

Vide  9q^>^;^ssi9n  (t^  tekQ  An. 
swer): 


{In  Service   of  Proceu.) 
What  is  not. 

V.I 

Vide  Servicjr  op  Process.— 

SUBPGSNA. 


ISSUE. 

1.  Quere,  whether  a  vicar  is  entiOed, 
as  matter  of  right,  to  issn^  ? 

Fetch  Y.Dalton  -     *       232 

2.  Vide  Practice   (in  Equity), 
N«M,2. 


JUDGMENT. 

1.  Where  the  solicitor  for  adefendant 
sued  jointly  with  his  wife  for  a 
debt  due  ^om.  hfiT,d^^Jplaf  ^ajr 
pears  on  his  undef  taking  .  and 
pleads  for  the  hu$lH»nd  .on^-^he 
plaintiff  (havii^  caused  the  wife 
to  be  served  with  a  copy  of  Xhe 
process),  may  app^i;  for  her  se- 
cundum  Mtatutum^  and  treating 
the  plea  so  put  in  by  th^  husband 
alone  as  a  nullity^  sign  judgment 
for  want  of  plea. 

Rnssell  v.  Buchmwn  Sp  Ux.         139 

2v  The  Court  will  nai  give  jfid^- 
mcnt  as  if  the  plea  were  con- 
fessed, for  defendants,  (claiming 
^^'^a^igndeSy    the-  goods    of  a 
bankrupt  seized  under  an  extent) 
bn  motnm  fill*  that  ptrposdfi^ere 
^  ^lbe>>Attovne7wG'eoteral   iuui    not 
iivodeBrai|n|l,tvopliedi^  -Qcothivwise 
:)  t;,*i||b3rocee4edit    /Mi-ir  ..■      »i",i 


no 
not 


"Si''*vfflfe  Am^£ki  Mivws. "'' 


iUst     jtigLmnaimiK. 


2^UIBS4I  '1' 


JURISDKltlON. 

1.  The  Court  wiH  Hot  interfere  to 
regcdate  a  volontary  charity  snp- 
|)dlted"W  c6feftrfbu<t6bs,  idtere 
isome  ot  (he  tntstees  complain  of 

'  ^id  acts  of  the  ipajority  of  them, 

' '  as'B^g  adverse  to  the  intention 
WP'tlicf  fonher  and  others  of  the 

'  Cotftl'ibtito'rs,  where  the  conduct 

of   the  acting' trustees   is   free 

Afr<h«^)a%i«We  itaptiution.  Where 

^'  4!iere  isatnuif^eeid'insttchettses, 
the  Court  will  uot  vary  its  terms 
bft  th6  •appllfc&tibh  of  persons 
suggesting-  that  they  ate  not  srtch 
aa  all  the  contributors  intended 
t^ey  should  hare  been.  A  pro- 
viso'in  litich  a  deed,  that  gra- 
tukoKs' te^dierz  should  attend  to 

'  instruct  the  scl^ool,  and  that  no 

'  doctrines  should  be  taaght  there 

coutrii»y  to  those  of  the  church 

J' of  J%to/ttf,  held  not  to  be  con- 

V  traVened  ly  the  appointment  of 
a  dmenting  minister, 'at  a  salary, 

'  lo  read  hectares  m  the  sehool- 
roo^  (part  of  the  building  erect- 
'fed  "by  fee  original  trustees,  for 
'the  '  plarpose^'  of  the  charity), 
when  not  used  as  a  school, 
the  subscribers  contributing  the 
amount  jrf  l^i*  ^ajai^. 

In  Re  Macclesfield  School,  Ex  parte 
Pearson  -  -  214 

2.  On  a  petition  presented  by  in- 
habitant householders,  under  the 
statute,  OB  aocDuot  of  a  misap- 
plication of  the  funds  of  a  parish 
charity  by  the  trustees,  where 

.the  application  does  aot  ^xlend 
to  regulaite  or  alter  -the  chailty, 
or  to  carry  it  into  execu«ioii,  this 
Court  has  jurisdiction;  Although 
the  charity  be  estttbli^hedi'^  by 
'  iroy^l  ehattcfr.  .  f  :!• 

fn  Re  Chertseg  Marlet,  JSif  jiarte 
Wakhev)        -  -A   ^i 


91  The  ikere  pii«6&ig  of 'Hlid  tc< 
countftof  u  pubHeoffioei*,  by  tie 
)««4itars  oC  thib^  4ep«r4bds]]£.nB^ 
<der  which  he  has  been  employed, 
does  not  preclude  the  Court  (ia  a 
proper  case),  from  ducre«iiig  as 
account  in  reepect  of  allowaflces 
which  had  been  mad0,.4o  iUm 
contrary  to  reason  and  equity, 
and  not  brought  to  the  notice  of 
the  Board  wheaiwa  bccounts  were 
passed. 

.'  »   •, ,  I 

I%e  Attomisy-Generat  v.  lindegren 
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4.  The  Court  will  not  interfere  to 
require  the  Bank  to'  ttfandbr  wy 
ney  which  they  withhold^  on 
baring  be^i  served  with  pnioBss 
(while  in  force)  on  a  bill  filed  by 
representatives  oT  deceased  fMirt- 
ners  against  the  survivor  of  the 
firm,  even  for  the  pui^sO'^of 
paying  the  partnenihip  deUsui 

Toulmin  v.  Copeland  and  ti/^  B$9k 
of  England  .         -      .      i  \^ 


6.  Ftdc  Accounts  CPttbir<i)f;"" 


JURY. 

Vide  EviDBNCE,  N°.  K— Nhw 
Trial,  N«.  l&2i'.  '.»^ 

.*   ..-    ..!■ 

L.  •    ■    I    •' 

..     t,        '-    J.  V 

a.  The  death  of  Cvuatbei,  aodtgr^t 

delay  in  bringing  forward  charge* 

^againbt  their  1  represeiitaibek,  i« 

^  >|yr«clii9iv6i^aiAslipeiitio&ef<Vlio 


LANDLOED  AND   TENANT. 


LIACITATIOya. 


«l& 


b&ve  not  used  all  dae  dJligexicp  uft 
presenting  their  petition. 
/«  ile  CAcrtMSf  ifarAel,  £«  parte 
Walihew  -  •        d61 

2,  Vide  Practicb  (in  Equity). 
N».  8.— Service  (of  Notice  of 
Declaration.) 


LAMBS. 

Vide  Modus,  N».  1. 

LANDLORD  AND  TENANT. 

1  Jf  a  landlord  distrain  inter  alia  his 
tenant's  cattle  and  beasts  of  the 
plough,  for  rent  arrear,  and  it 
tarn  out  after  ^Ae  safe  (judging  by 
the  result)  that  there  would  in 
point  of  fact  have  been  sufficient 
to  satisfy  the  rent  doe,  and  ex- 
panees,  without  taking  or  selling 
them,  such  a  distress  is  not  there- 
by^ proved  to  be  an  illegal  dis- 
tress, and  contrary  to  the  statute 
51.  Hen.  III^  if  there  were  rea- 
sonable grounds    for   supposing 
(from  the  appraisement  of  proper 
and  competent  persons,  made  at 
the    timd  of   the  taking),    that 
without  taking  the  beasts  of  the 
plough,  there  would  not   have 
been  sufficient  to  have  satisfied 
the  rent  and  expenees  when  sold. 
Semble^  that  there  is  no  order 
required  by  law  to  be  observed  on 
the  sale  of  such  goods,  as  that 
the  beasts  of  the  plough  should 
be    postponed   to  other  goods; 
nor  is  it  a  cause  of  action,  that 
the  beasts  of  the  plough  should 
be  sold  before  the  other  goods 
are  disposed  of»  where  the  dis- 
tress itself  was  not  wrongful. 

Jennerv.  Yolland  •  d. 

2.  Vide  Attornment. — Extent, 
N^.l.— UsB  AND  Occupation. 


1.  The  town  agents  of  a  bankmp^ 
country  attorney  have  a  lif$n 
against  his  assignees,  'on  papers 
of  the  client  placed  in  their  (the 
agents)  hands,  for  the  conduct,  of 
the  business,  for  the  amqi^tof 
their  bill  against  the  attorney, 
for  the  business  done  on  the 
part  of  the  client. 

Bray  and  others  v.  Bine  and  «n- 
otker^  mtignee$,^ei-  ■  -        -  903 

2.  A  factor  to  whcn^  go<^d8  have 
been  sent  for  sale,  and  who  has 
accepted  bills  of  exchange,  drawn 
on  him  by  his  prineipu,  to  the 
amount  of  their  value,  has  alien 
on  such  goods  and  the  purchase- 
money  arising  by  the  sale,  avail- 
able against  the  Crown,  where 
the  goods  or  money  have  been 
seized  by  the  sheriff, « under  an 
extent  against  the  principal,  ^or 
a  debt  due  to  the  Crown.' 

The  King  v.  lee  and  Men        M9 

3.  Vide  Construction  (of  Sta- 
tutes), N^  9.-*~MoRTQA0R  (equi- 
table). 

LIMITATIONS^. 

(0/  Estates  by  will) 
Vide  Devisb. 


{Statute  of) 

The  statute  of  limitations  may  be 
pleaded  to  a  scUe  fycias  by  the 
Crown  {gainst  the  drawer  of  a 
bill  of  exchange  in  the  hands  of 
the  Crown  debtor,  and  which 
has  been  seized  by  the  sheriff 
under  an  inquisition  on  the  pre- 
rogative process. 

The  King  V.  Morrall  -,       24 

N  n"4 
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MODU^ 


^^Ud!(MYs$f6NBRs  (of  Land 

V.  nun.  ao&  ma  3S4. 885: 

MESSENGER. 

Wher^  a  defendant  has  been  held 
td  bail  on  an  attachment  for  con- 
tempt In  not  appearing  to  a  mb- 
pcena  d(L  resp,  uie  Court  will  not 
grant  a  messenger,  if  bail  have 
pejfi\^^^^  to  ^he  sheriff,  becauae 
the  pla)rjti(r  has  a  rei^edy  on  the 
bail  boi^(}^  although  the  penalty 
(^/^^be  JO  almpst  all  instances 

JS\^yM^H2^^^M  ^^^  occasion, 
g.jhp^ccvi^it'^pn^shbi^ld  be  hrokexL 

!•;     I         •»!,     .1,1...;      •■     ' 

...   ;  r.r,a    iMf>DU^. 

I.  A.cnitQjjil'tjMit  the  land-owner 
sf^o^ltftf^  ihe.  Iwo-  beat  out  of 
every  tftft  temb*.atti»  the  tithe- 
c^f^ner  the  next  Best,  held  bad. 

HaUy.Maltby  -         .     24Q 

^'  AjIw>4v*,>or  a  sum  irf  money^ 
^W  ^.O^^abWiq  Uwof  tithe  of 
hay  and  all  small  tithest  Ja  \not 
supported   by  proof  of  the  pay- 

^^^^J'^wwid  ^Wrpaynnftt'^f 
hay  m  kind,  cir  .^ny  muUtiikhs^i 
eitb^4ft  Wqd,  or  «i|$.mp*.;. and « 
lhpi;efpXft>^accoHnVwa!|rfeoileeUvt 
pf.fkll  tlip^  ot^er^  4irliol«jj  snid^tar  i 


be  cohered  by  such  payment  so 
-     failing  tlm  ^finf^gim/^  amo- 
doa :  the  prescription  having  been 
)>Ifia4ed   more    gaaenAly  'ihari^' 
proved. 

■   ' '  '    '      '    [ 

3.  Payments  laid  as  mottm^M 
protedto  have  been  ahvajr^'piid 
witiiio  memory,  and  «ot  bpfioiM 
by  evidenoe  4yf  tiieir  iirigiirj'lii^ 
to  be  snifioientfy  p«w«d  H^'eiii- 
bliah:i&em  onadalsiioe  oi^nlri- 
duaes,  although  ali  tbawjtn^nik 
eeUed  them  oomjmaMiRt. 

id. 

4.  A  modus  (estaUialied  by '  mi- 
deaoe,)  held  to  he  good<iRfddb- 
bitanier^)  although  l^d  m  f^j^ 
by  the  oumen  of  a  pdHMiir 
estate,  for  all  the  landa^iirithiiff'l 
certain  district.  :•(  rn-^  ^ 

.  '.•  t  i'oHl 

.       ..-,!     ♦.  ' 

6.  A  money  payment,  allied!  fo^ 
a  modus  in  lieu  of  tl^  tHhii  of 
lambs  and  of  the  wool  ,^^,f4«; 
Jirit  sheanng  of  sunk  iambi,  or  in 
lien  of  the  tithe  of  such  lambs,  is 
ill  pleaded  in  the  atterna^^ e. 

Leech  y.  Bailey  -        -    504 

(,CompoaitioH.y.  '       .n  ' 

6.  So  also  if  pleaded  aa  a  cpippPiH^ 
tion.  Such  money  pv^ymeni9?f 
be  relied  on  at  the^.l^e^^^  apr* 
ooniposition^  ilT  i^  be  pV^rf^(4^ 
be  so  in  the  anawjbn  U^faft^  it 

'  should  not  be  *a  inoflus ;  f^  4m 
defendant  cannot,    after  haying 

.  te^iN^^ft^Wai'^tok^ 

ridtfce  having  been  given  him,  to 

;  cause  he^sin  the  situation  of  an 
.  <¥'Aapi^<(^"0^^  «Mi^MlQferi 


MOKTtiXdt. 
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'  AH>RTaA«E.  ' 

Wli^re  ptm'hBB  admnoed  liMnejr, 
by  way  of   loan,  to  others,  ^  |o 
^•i^blfi.tbeni,  am^ngftotbfBT  pnrv 
poses,    to  pay  off   a  mortgage, 
tim^a^  h^.term  oi  yM»y  oa^e* 
(fiijAU'Qf  AHMirtgage in fea,  to. be 
[WM}f>/iQ  hjm^  of  tfatt  bariwveF^s 
ifikt^iy  mon^tged   estate,   and 
.^  tttletdetwhi are  delitevedoT^r 
Uhi  the  iendeh  and  an  tiiUirn^ 
^»$1  .  b«eii   ittstitalad'    to    pre- 
pare a  mortgage^  whioh  the  par- 
tf%s  afterwards  refuse    to   exe- 
cute —  held,  that  the  lender  was 
.entitlsd  to  stand  in  theplilceof 
Ibe' original  vbrtgagee^  :  only  to 
'A»/ai|iafint<  of    the   mortgage, 
-ivIiMihhad  i>een  paid  off  out  of 
Hio   monty  lent,   'aithodgh    the 
term  had  been  assigned  to  at- 
Mkid  the  inheritance  —  but  that 
the  lender  was   not  so   entitled 
iWroitio'^whole  money  advanced 


bv  nitn  a 


.  405 


OEqultaWe.)'   [\\. 

1.  A  deposit,  of  title  deeds  by  a 
simple  contract  debtor  of  the 
Crown,  for  •eotfring  part  of  the 
purchase-monqy  to  be  paid  in 
c«midbl*^ticril  dt'ottier  lands  sold 
t([)  ftiiii'.'iS  an'eqtrftable  mortgage, 
§n^  MWi  ihe'CroWn;  and  that 
Mlhfe^Ti 'the  {Jurcliasesr  have  also 
^veiV-iiW  bbtid   for  the  whole 

a?i*btei.  •  ^••;';' "; ""  'V\''.  ■'/    " 

o\   .mill  n>vrj  n  >  ».i  \j.ii  i;c  -y^l\ 

ni\   to \n)iU,\iiiii   nU  in7A'in[  '^^nj.j 

so  securing  money  due,  an  eqUitLt 
ab}e  mortgage,  it  i$  nqt^vniJip^tJ^ary. 


1 

]  that  there  should  be  any  agree- 
ment accompanying  the  transac- 
tion, that  the  df^ositor  shall  ex- 
i  ecute  a  legal  mortgage  to  the 
depositeej;  i^  jn  £\iffioiea(  if  it  can 
be  shewn  by  satisfactory  testi- 
mony, ihat  tb^  P^ed^^  intent 
of  the  deposit  was  the  security 
of  m^nqy.  J[V^^h9A»f^?;eTr.vqlH 
viously  advisably  that  there  should 
be  therefore  in  all  such  cases  a 
written  memorandum  of  that  in- 
tention p999fifpi|iiy(pg  ^|the  de- 
posit 

Casberd  ufki'MomkH  ti'Wm*aand 
others,  and  the  Attomey^General 
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•'     .;.'    r-"-'  ;i/l 

{A^vailabk  against  the  Cronpn  V^t^}f 
Case  of  simple  Contract, ,  J?^5*ar^ 
and  how  carried  into  ^^cp^atiej 
Seizure  of  the  tan4  'j£H(;(er^*5Ei- 

8.  In  a  case  wheri6' the' CrtiWji^lilA 
seized  lands  of '  a  dftif  I^^-cbijtraci 
debtor,  effected  by  such,  a 'de- 
posit for  its  debt; '  thfe  Q6nH  or^ 
dered  the  money  Atie  tb  ihell^- 

'  positary  to  be  pa^l  6Gt  bf  the 
proceeds  <tf  tlTd^l^;  b^A^P^^'^^ 
Crown  should  be  paid,  the  claim- 
ant having  tiled  a  bill  for  that 
purpose  agaiu^  Hid  'pdrchaser  of 
the  land  under  the  order  of  the 
Court  for  the  sir^^fiiJ  ^h^^s6h*^ 
against  ^wfabm  'Hi^  (^  t^  ^  m^^A; 
audthe  At<e(fttey^<SJttiieAll  ''^*^' ' 

.       .        i      .'  rl  1/    '1  '111  T'J.'Jf^; 

(^Where  a  deposit  of  title-deeds  does 
nvt  amoiikt  ft)  an  eatdtdm  Mbi^- 
,  '§aye^  tir\yrottti»  d^liin  dh  th^  tk- 
herttance.)    [bt  '         • 

1.  i4.  a»d(^.b^gseffe«dofafree-[ 
boUI-bilate^  of  inherilande,  sub- 
'  jBctto*^ nmi^tgage  tierm f6r "iobt, 
ibrthe  'We  '6f  jf.;  i-eriiaihdey  t6' 
\      trtistdes,  ti>  sUppdrt  &c.  -^  re- 
mainder 


532 


MOBTQAQK. 


NOTICE/ 


naaiader  ta  th^^surrivpr  in  fee  : 
C«agreea  to  adraace  tk$mQOOL 

.  for  the  purpose  of  enabling  tbem 
to  pay  off  the  mortgage*  and 
stock  the  farm  of  A,  on  an  ]^ee- 
ment  that  the  estate  shall  be 
mortgaged  to  him  (C.)  for  1,000/. 
to  secure  the  800/.  and  200/. 
owing  lo  him»  as  executor  of  his 
fiatiier,  fromJB.: — the  800/.  being 
advanced  by  C.^  out  of  which  the 
mortgage  is  paid  off  by  A.,  who 
thereupon  receiyesthe  title-deeds 
from  the  mortgagee  (he  having 
assigned  to  attend,  &c.)  and  de- 
livers them  up  to  C«:  A.  and  B. 
direct  a  mortgage  deed  to  be  pre- 
pared to  C,  which  is  engrossed 
and  executed  by  A.  (£•  refusing 
to  execute,  or  to  have  any  thing 

'  to  do  with  it ;)  and  afterwards 
A.  dies ;  and  then  B,  dies ;  both 
having  paid  the  interest  on  the 
1,000/.  up  to  the  death  of  each : — 
held,  (on  the  determination  of  a 

.  anit^  institated  against  the  infant 
iieir  act  law  of  bothii.  and  jB.,  by 
C)  that  the  delivery  over  of  the 
deeds,  fay  the  tenant  for  life,  did 
not,  ■  under   the   oircumstanoes, 

.  «»ateiHich  a  lien  on  the  estate, 
m.thoiiway  of  equitable  incum- 
farance^flis  to  have  the  effect  of 
charging    the    inberitance   with 

I  any  piurt  of  the  1,Q00/* — the  proof 

of  BJs  assent  to  the  deeds  being 

I  depoHted  for  theeecurity  of  the 

1  ]nofltey»,iO]!.  Any  .part  of  itj  not 

.  itieiBg^suflBoieittly  direot  sind  posi- 
tiv»  to«etabUlhi  (he  fact  of  his 
iuteiition  that,  the  deeds  should 
be  delivered  to  C  for  tl^at  pur- 

4    pose* 

The  plaintiff,  however,  d^- 
QTfied  to  be  entitled  to  the  bf- 
mi%  Qf  the  terpi»  apd  \o  s^^nd 

.  in  tb^  place  of  the  ^orjg^gee 

<.  itio^4,  the  oiortgage  money  paid 

..QSt.m^  of  tbjQ  money  advanced. 

WilHtiaHpr.MedUafi    '        -    i^95 


NBW  TRIAL* 

1.  Where  the  Judge,  in  suoiqiDg 
up  in  favour  of  one  of  the  par- 
ties, is  stopped  by  the  Jury,  de- 
claring themselves  satisfied,  ^d 
they  find  immediately  for  the 
other  party,  it  is  good  ground 
for  a  new  trial. 

Gainsford  v.  Blackford  -    86 

2.  The  Court  will  not  disturb  a 
verdict  in  an  action  of  trespass 
to  land,  on  the  mere  ground  of 
the  judge  at  nisi  prius  having  di- 
rected the  Jury,  that  the  weight 
of  evidence  was  with  the  other 
party,  where  he  does  not  report 
himself  dissatisfied  with  the  find- 
ing. 

Meredith  v.  Gilpin  and  others    146 

Fu/e£yiDBNGfl,  N^  1. 


NONSUIT. 

Vide  Nbw  Trial.  —  Plbading, 
N^  1.— Use  and  Occupation, 

'N°.2. 


NOTICE.     * 
{Qf  IMclarmtion.) 
Vide  Servxck  op  Prpcbss.. 

iof  Tria.\ 

Viife  4*R act;icje  (at  L^w),  N'.  1. 
X.  JSp^ce  to  detp^^^e  a  comfosi- 


PAKtiES, 


PLBABtJfi^ 


&S$ 


point  of  time,  and  suited  to  con- 
venience of  the  farmer.  A  notice, 
given  by  parol».  at  the  time  of 
settling  the  annual  amount  of  the 
tithes  due,  the  tithe  owner  telling 
the  ftuTner  lliat  **  ^r  Che  time  to 
come"  he  requires  the  tithes  to 
he  paid  in  kiml,  is  sufficient. 
Leech,  v.  BaUeyi  -        -     504 

^.  When  the  farmer  pleads  the 
composition  as  a  modus,  he 
cannot  insist  on  no  notice  to 
determine  it  having  been  given. 

lb. 

o. 


ORDER  (General.) 
Vide  Practice  (in  Equity,) 

N^  7. 

(  To  pay  Money  into  Court.) 

Vide  Execution. — Practice 
•    (dtJiaw)^N^6. 


P. 

PARTIE^. 

1.  It  is  not  an  objection  to  an  ac- 
tion of  as6tDl|)sft  for  money  had 
and  received  against  one  who  had 
been  a  sfiiember  of  a  lienefit  club 
to  recoy^  from  him  money  en- 
trusted to  his  "custody  by  the 
society,  that  he  having  been  made 
a  member  ^f  iAieAlme  when  the 
promise  was  laid  in  the  deplafa- 
Uofi  to-  hrfve'  bfe^h'  AtdtfJ,  w*a^  a 
partner  or  tenant  in  common. 

Shdij>'aifk  Hhd^ihVW^^''''  131 

^•m''«bilH'"*-l!l'';ridt  :'6ilt^taiii 
chh^gc^^  ^^nii  ofafe'  «t  more  of 
trtistees,  on  the  ground  of  their 


%et)^^  ffi6  fkctiog  trhsteefs,  #id 
that'tHeyai^  aloner  eomplaiifcd 
of;  unless  the  t^hers  oir  their  te- 
presentatives,  are  also  brought 
befbre  the  Court. 
In  Re  Chertsey  Market,  Ex  parte 
Wahkcw  -        -         -    ^Gl 

3.  The  Attomey-Genertf  is  liol  a 
necessary  party  to  a  petition 
under  the  52  6?eo.  III.  c.  101.; 
it  is  sufficient  that  he  certify  his 
allowance  of  it. 

ib. 

PARTNERS, 

Vide  JvRrsDiCTroN,  11°.  4.— h 
Parties,  N~.1«5  2.      ' 


PLEADING. 

{At  Ia^  ..'    '     K<, 

1.  A  oonkit  for  diveHimf  wttd  dimm- 
ing a  stream  of  "wlater /is  'isot  sAp- 
ported  by  proof  of  pemdn^bkck 
^nd  cheekily  it,  whereby  the 
water  %vas  made  to  <  ovorflolr.'the 
plaintiff's  iiie«d«w«  A  nonsuit 
directed  on  such  evidenea  given 
on  that  eoufiti  coKkfinnQd  on  ilio- 
tion  to  set  it  aside^ 

Mar$tm  v.  Griffitfu  -  1 

2.  Plea  of  statute  of  limilationii  to 
scire  facias  agMnst  the  daraver 
of  a  bill  of  exbhaflg^i'seiBed'by 
the  Cftywn  in  tbe-hattds  of  the 
Crown  debtor,  held  good  on  de- 
murrer. 

The  ^ing  v.  Morrall  *      '  24 

3.' An  adsw^' to  inquiries  fespect- 
''  fAg  a  itiilrd'  ^^o^  'eh&faiyter 

and  tbTOott^bility,  that  th^  p^rty 
' 'iicjuirea  of  would  give  him 
•'  crfedit  for  any  thtii^  he  waiited, 
'    does  not  warrant  or  supporl  so 

general  an  innuendo  as  that  A^ 

(ij. 


534 


PLEAPJNiK 


(tbe  p^pa  refeiT^  to)  h^Maped 

SKcktikird  p^rtottwoi  a  man^iu 

,   gwd.dxaumlamQeff  undJU  ia  be 

/  trusUd    with,  goods    ou    craiii. 

.',  Kpr.  will  proof  of  ^aob  a  repre- 

'  /fCfitiUfon.  of  the  character  and 

j.,i9/^piva4tauc6s  of  another,  with- 

^  p^rt  &au4>  support  aa  action  for 

,9jiwW®^»  altiiougb  it  was  also 

proved  that  the  person  so  spoken 

of  had    been  then  recently  dis- 

*'  charged  under  the  insolvent  act, 

and  tb^t  the  defendant  kBOW  it 

/B^i^ij/Mv^B/tfcA/iw^        -        36 

4..Moneyh|ad  and  received  may 
he  maintained  by  the  members  of 
A  freneiit  clabj   against   one  of 

...  i)m  socic^ty  fbr  the  funds  of  the 

.j.,,plab>  which  had  been  coBuniitted 

..  ,^  t^isi^are. 

iSkaitp  nndhnothir  r*  Warren     131 

5.  Plea  to  settle  fuaiae  on    bond 

conditiofied     to    take    oat    the 

honded  goods  within  the  year, 

, ,  or  pay  the  duties  ai  the  end  of 

.,    tl^e  year -^  that   the   defendant 

.,   hadjMdd  and  did  pay  the  duties 

aojnvering  to  tie  tenor  and  effect 

of  the  writing   obligatory, — ^Re- 

plioation,    that  the  goods  were 

,    not  taken,  ont  of  the  warehouse 

,,,.  withip'  the  fenr^   and  that  the 

^^1  dpties  wef  e  not  paid  at  the  end 

^'  of"  the  year:  1^ joinder,  that  the 

,.  .jOfitip^  w^fv  paid  4^er  the  end 

f ,  ,of:  tl^ot  ye^MTi  and  before  the  is- 

,,.  8uin|^  «pf .  the,  »^ire  facias —  the 

f,.!j^b^n^erheld  bad  on  demnri'er. 

a%e  MJtng^  vl  Barry  *  174 

ift«  rKwfc  Parties; 


^i  r 


•'i^tfeiorNG:*' 


1.  \Vhcm»ita  defendants  deaiBf red  J 
;  .  .gei^r^%  to  a,  ]^iJiJ^  f(M;,diJi^o^^^"y ' 


aatowketherlMlMHl  wt^eeds, 
Ac.  in  bis  poiaeaiiaa  dcatouive 
of  his  title,  there  bang  parts  of 
the  bill  which,  whatever  shoald 
be  the  fate  of  the  dewuref , 
oaght  to  be  answered,  and  the 
demurrer  was  on  that  aicoint 
over-ruled,  the  Court  gave  lasve 
to  withdraw  and  demur  parti$»- 
larly,  and  answer,  on  pi(fmeiit 
of  full  costs  as  between  partf 
and  party.  Such  a  demurrer 
over-ruled,  a  defiendaui  btuv 
entitled  to  avail  himself  of  in- 
struments in  the  possession  of  t 
plaintiff,  which  may  shew  that 
the  former  has  a  right,  or  ^thst 
the  latter  has  none. 
Whyman  v.  Le^  •  -   8* 

2.  General  demurrer  to  a  biHbj 
widow  and  infant  customary  heir 
of  a  copyhold,  for  discovery  of 
title  of  defendanU  U  foisfo- 
sion,  allowed,  for  d^feet  of  ^- 
ficient  case  for  the  interference 
of  the  Court  If  a  demurrer 
be  not  filed  in  sufficient  time, 
the  laches  cannot  be  taken  advan- 
tage of  after  it  has  heea  set 
down  for  argument.  It  shinld 
in  such  case  be  moved  to  be 
taken  off  the  file.     .  ,  ^ 

Baker  v.  Booker  -  379 

3.  It  is  most  material,  in  eqoitj 
pleading,  that  all  the  evidence 
intended  to  be  4'aU'dd  on  at  the 
hearing  should  be  founded  on 
some  allegation  distinctly  pat  on 
the  record,  of  the  fapt,  j(H^t^ 

.  is  oalo\4at^  ,to  svpp9^t,.'prj W«^' 
wiseitw.iU  wtbe  admiK«f^<J" 
the  hear/Mii.TW^BfflPly  ' 

,  ,,empnx,^}^  iti(h^ownffjr«iTffo® 


PRACTICE. 


SS5 


u  <8inJh  ■  dtectaritkn'  to    fcttTB'  been 
-» -ttMto  hf  the<lefiMidaiit; 

teitfr:Jlftrf%  -       ■     -     240 

4fl  Anoftey  ^aymeiyt,  alleged  to 
'*be  a  modtts,  in  lieu  of  the  tithe 

•  i  ■  »of  bmbs,  flwrf  of  the  icool  of  the 
'  fitst  thedting  of  such  Iambi,  or 
'^'  in'4imi  rftke  tttke  ofmeh  lambs, 

^'  is^m  pleaded  in  the  alternative. 

tei^ch  T.  Bailey      .        .        -  504 

^."9o  also  if  pleaded  as  a  composi- 
tion. 

lb. 

0.  SiK5h  money  payment  may  be 
relied  on  at  the  hearing  as  a 
composition,  if  it  bt  charged  to 
be  so  in  the  answer,  in  case  it 

r  ^diQlild  not  be  a  modus. 

7,  Vi4s'UoDVB  (pomw.)— Prac- 
i.  TICK  (in  Bqmlgr). 

jr;».    '(Of  Title  Deeds,) 

.    Fii({e  Moi^TGAGE  (Equitable). 


»'.Vi; 


POOR'S  RATE. 

Vide  Evidence,  N°.  1. 


•^  111  .Itl/   I       m'  •' 

.i;    i<  .,.     PaACTKJJL 

1.' A' defendant  who  has  bfeen  ar- 
'  testbdott  Atevenkiei*iAibrmation 
iled  a^rfbst  Iriitt,  ttnd  has  enter- 
ed into  a  tee^gnisMMCfe  of  bail  to 
'    ^^ttt,  and-  an^Weri'tikntfAt  move 
'   t(f  diseltarge  HMdh  ii^cogifm^nce, 
on  tfre  grdmad  o^-th*  Attdtfaey 
"^  peneral  not  having  nreeeMMd  to* 
^'  WalMafcctf Wing  td'hWfcd  tin  ^ter 
.  Me   '^l^r^kMns'' ^kOk^iMy) 
;  have  elapsed  after  the  time  for 


^MfAi  notice^bf  *trfkl  li^  been 

.  ^htn,  J^  ttot  «ft*i*  ^  i^tte  ^  jbiiied. 

"  Thu^Vk  defettdsfftt;  artrristed  in 

'  Mithaehnas  Tetn*;  hiiyin^  t^^^ 

bail  in  Decerkbe^,  and'pFeade4in 

Hiktrtj  Term  ^  and  refcdVdd  ho- 

tice  of  trial  fbr  ih'6^^st*sfe^nt 

Sittings,  cannot  '  mow'  ft  lifter 

Trinity,  not  unlJl^^ft^r'JIIBiftile/- 

masTerm.     '•      ''''''  ';"^':''^ 

Attorney  General  y^^Seaf^,   ,, -.    83 

%  Where  the  soficitot '  for  k  de- 
fendant ^ed  jointly '^nvhhtn's 
wife  for  a  debt  due  from  her 
^m  sola,  appears  on'  his'  under- 
taking, and  pleads  for  him  didy^ 
•  the  plaintiff  having  caused  the 
wife  to  be  served  with  a  copy  of 
the  process,  may  appear  for  her 
secundum  statutum,  -and  trekfing 
the  plea  so  putvu  by  th0<bufb«m 
alone  as  a  nullity,  sign  judgment 
for  want  of  plea«       -^        **-    « 

Russell  V.  J?tfcAff;ia»^4-'t?J^|''''' i3» 

3.  A  prisonfev  yhbsr^  f^d^^^ct 
had  been  estreated  fbr  'not'  'ap- 
pearing to  kn  iridlidtni^1\f^i^^W 
bezxlement  6f  'riottoty'  T))fWge 
money  received  b^  hftn*  ^^  Von- 
stable,  orderedto  be* iNi^eMrged 
eonditlonally  on'  W^  pi^idttbing 
the  consent  df  the  county  from 
the  Clerk  of  theP<iu<^'kt  the 
next  Gwieral  ^uatti^i'-  Se^sti6ns, 
aftet'havitebe^n  fh  '^afdlfbt  a 
certain  tiwe.  •'  BUt  th^ '  Ceurt 
had'  orl^riUllf  i^ftisfed  «e  ^ap- 
plication wilhott t ' '  siich  consent 
.on  petition,  (\veidfied.  l^.fiiB  iifli- 
davit)  stating  that  he  had  been 
in  gaol  since  Beo»»bt^i  andUhilt 
he  was  not  worth  5/. 

In  the  Matter  oj(*.  Jokn  Bich       102 

4.  A  solemn  ^ecisfioJl  of  the  Court 
not  allowed  to  be  questioned  on 

J'    an  inierioeirtoi^ ^motion.  ^  '' 
Thk  Ki^ig'if:  St&pet  and  Andtkkr  114 

6.  If 


&36 


practic:e. 


5.  If  the  plaintiff  Uke  oat  of  Coart 
a  less  sum  than  that  for  which 
he  has  originally  proceeded,  and 
below  the  amount  fixed  by  sta- 
tate»  as  that  for  which  a  defend- 
ant may  be  held  to  bail,  it  is  not 
in  Um9  Coort  within  the  43  Geo. 
111.  c.  46.  if  the  plaintiff  give  a 

•«  «8P^4  xeaaqn  for  taking   it  ont 

',  /loi^  order  made,  op  motion  to 

.,  ^  pay  money  into  Court,  thai  the 

,  delexuiant  shall  pay  the  eosts,  is 

, '  imperi^tive  in  that  respect  ia  thU 

/  X^rtf^  vi4  if  pot  paid    when 

taxed,  the  plainUff  may  have  an 

att^npienii  against  die  defendant 

^r  nan-;payment^  which  process 

in,  tt^e  £)(cbequer  is  iinal,  and  in 

tbe..94/«re  of  un  execuiionf  and 

therefore  not  bailable.    The  plain- 

'  tiff*  may  however  proceed  to  try 

the  cause  if  the  co^ts  are  not 

paid,  as  is  his  only  course  in  the 

Court  of  K.  B. 

Plummer^fif^^il4ftll0rY,  Savage  126 

6.  Vide  Apfipavit.  -^  Appear- 

ANCIu  —  C0ST$« —  MeSSBNOER. 

Notice.  —  Service  of  Pro- 
cess.—  SUBPGENA,  No*.  2,  3. — 
Venue. 

iPRACTICE. 

(/rt  Equity,) 

l^' Qaenf,  whether,  in  oa^of  an 

;  tnformatioA  filed  by  th^  Attorney 

i  General,    where  the   defendant 

kasputm  bis  ttiswer,  anA  the 

Aitoroey  Generid  hais  not   re- 

.  "plied,   tnr  otherwise  proceeded, 

^  lor  thpeo  terms>  the  defendant 

'  nay,  4>n  motion,  obtain  an  order 

that  be  may  go  without  d^? 

!  A  ittOlion. Blade  for  such  ah  or- 

^  <terWMdhrectedi  to  stand  thVer, 

-  toiabide  tbe  i^esok  of  ifii'4edi<ch 

^iotfr^otfdeuU*  "   .   t 

Vte  Aitornev  Generatr.  ii^utbnand 

'others  -  .        ;  '85 


•  \ 


I  ^l 


2.  Ybe  Court  wffl  hot  miilce  an  order 
that  a  plaintiflf  in  an  issue  di- 
rected to  be  tried  at  a  past  assize 
shall  name  an  attorney  in  the 
office  of  pleas  to  appear  and  ac* 
cept  the  issue. 

Drake  v.  Smyth  and  othm       )00 

9.  The  course  is  to  move  (hilt '  Ae 
is^u^  be  taken  pre  eotffttn 
against  tlie  plaintiQ,  ifhe4<>,foi 
go  to  trial.  " 

...    ,  li' 

4.  Where  a  commission  tssaes  to 
lake  the  answer  tif  %  ioMgotr, 
an  authority  to  tal^q  ijt^  tluq^pg^ 
the  medium  of  9^m\erfiitel^  n 
virtually  implied. 

Loughman  and  others  v.  Novaa  108 

6*  If  the  Commissioners  cdrtifj 
that  the  defendant  was  duly 
sworn  to  his  answer  in  their.pre- 
'sence,  and  one  of  them  n^e 
affidavit  that  the  interpreter  was 
duly  sworn,  and  that  te  believes 
that  the  defendant  understood 
the  contents^  it  is  sufficientlj 
verified. 

G.  It  is  not  the  practice  of  this 
Court,  on  the  return  oC  the  oer- 
tificate  of  Conunisaioners  ap- 
pointed to  ascertain  laods,  ^c. 
to  move  to  confirm  that  retom, 
or  to  file  exceptions.  The  eourse 
is,  to  set  the  cause  do^  f<^ 
hearing  on  the  retunf  9f  the 
Commissioners'  certificate,  for 
fur^r  directions.        i    ... 

The  Dean  and  Chapter  ofBerrf»rd 
v.Httllet  -  .        331 

m  fut^^yifma^^ out* foe  ge- 
neral paper  of  causes  for  hearing 
after  every  term,  the  G«2W! 
OtaMiiBuM/fA  tlift'fel^A^' 


FRIKCIPAL   AND   SURETY. 


,PROOr. 
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1788,  for  having  a  separate 
column  for  causes  in  which  pub- 
lication has  not  passed  be  abided 
by:  and  that  no  cause  be  re- 
moved to  the  column  for  causes 
in  which  publication  has  passed, 
until  publication  has  actually 
passed  in  such  cause." 

Order^  General        •         -        334 

8.  If  a  demurrer  to  the  bill  be 
not  Hied  in  proper  time,  the 
laches  cannot  be  taken  advantage 
of  after  it  have  been  set  down 
for  argument 

Bukerv.  Booker        -        -        370 

9.  The  proper  course  is  to  move 
that  it  tnJght  be  taken  off  the 
file. 

n. 

10.  To  supj^ort  an  application  that 
servFice  ot  subpoena,  on  a  bill  of 
interpleader,  upon  the  solicitor 
who  brings  .the  action  might  be 
deemed  good  service,  it  is  not 
only  necessary  that  the  party  ap- 
plying should  state  that  he  knows 
not  where  the  plaintiff  (at  law) 
is  to  be  met  with,  and  that  the 
solicitor  has  refused  to  appear ; 
hut  the  Court  requires  that  the 
solicitor  should  be  stated  to  have 
positively  refused  to  inform 
them  where  he  is  ,to  be  found, 
and  alsio  that  the  process  should 
have  been  previously  formally 
tendered  to  him. 

JSast  India  Company  and  Richard- 
son V.  Collim  and  another       404 


11.  Vide  Commission. 

TlOMd. 


EXCBP- 


PJIBBOGAXIVJ&   PEOC£Sa 

Vm  Co^«t*rctiow;(df  Statutes), 

PBiNCfiPAL  AND  oSIJibKPir. 

Vide  Promissory  Note. 


PRISONER. 

Vide  Contempt. —;  Practi^je 

(atLaw),"N°M&3. 

■A-    UU 

PROMISSORY  jjfc^,;'; 

1.  Obo  of  tw>  draiten  tf  k'  frini 
premmory  note,  payablfc  twelve 
months  after  date,  Hrho  {H  ^ttt^ty 
for  Uie  otlrar  to  the  amt^ttnt,  is 
not  discharged  by  the  draw^  not 
having  demanded  ptjmeAt^om 
the  surety  when  clue,  n6r  till 
after  having  entered  into  a  dbed 
of  composition  with  the  principal 
and  his  other  creditors,  and  re- 
ceived the  composition  money. 

Perfect  and  others  v.  Stusgrave  111 

2.  FttfeStlRETY. 


PROMOTIONS. 

Vide  MEAfOBANtoA. 
107.  108.  215.  334.  3d5. 

PROOF. 

1.  The  master  of  a  hoxtKWard-bounii 
vessel  coming  up  the  Thames^ 
proved  to  have  hired  and  sent  off 
a  boat  and  men,  accompanied  bj 
one  of  his  qwjbi  crew,  to.  bring 
away  certain  botb^s  of-  foveiga 
and  Briiisk  glass  Ijing  ^u  tfia 
sands  on  tlie  Es^ex  O0asi>  to  be 
landed  at  VVoolwichs  which  tl^ey 
fiudand  bring  as  far  as  Grones- 
end,  where  the  whole  is  seiaed 
by  the  Custom-hottso  oflicer»i — 
held  to  be  suffieianit  evide«e»for 
.  a  jury,  of  a  being  eonoerned  in 
juashipptng  foreign  gfaal  niritbaiU; 
payment  of  dut^#' *iandIil^.ttI^- 
shipping  British  gta^js  al^ppM 
for  exportation,  subjecting  the 
'master  of  the  vessel  to  the  pe- 
nalties 
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REGULJE  GENEKALES. 


naldes  for  both  of  those  offenoes^ 
although  the  whole  was  one  trana- 
action* 

Tke  Attom^'GeneralY.  Towns  186 

%  A  charge  under  the  11  ^ 
^  15tWl  III.  of  the  thing  being 
**  found  in  the  custody  of  the 
**  defendant,"  in  an  information 
by  the  Attorney-General  on  that 
statotey  hfrid  to  be  supported  by 
proof  of  its  haying  been  seen  in 
Lis  possMsion  knowingly  and  il- 
legally,  and  exbibited  by  him  as 
Lw  property  at  any  time,  and 
under  any  circumstances. 

The  Aiiomey-GeneralY.DeUtno  383 
8.  Vide  EvinsNCB,  patsim^ 


PUBLICATION. 

(Of  DeposUimu.) 

Distinction  to  be  observed  in  the 
paper  of  causes,  between  those 
wherem  publication  has  passed, 
and  where  it  has  not. 

Vide  Practice  (in  Equity), 

No.  7. 


QtrpUlEb  POINTS. 

1.  When   a  defendant,  in  an  in- 
.  formation,  mav  obtain'  an  order 
to  go  without  dav. 

2^  Ati^n^,Gmmr0l,v.  M^Um  and 
other*         •       -       *       •'86 

%  What  «2iaU  Jbi^  9iJMum6m>  of 
private  property  la  |bef|i«bliO. 

In  Re  Omiiey  JAntar)*  lb  pOfte 
rValtkew   -        .        ,.      :  .,a6l; 


3.  Whether  a  vicar  be  entitkd  to 
an  issue,  as  matter  of  right? 

Fetch  y.DalUm        -       -       232 

4.  Whether,  in  case  of  an  informs- 
tion  filed  by  the  Attorney  Gene- 
ral, where  the  defendant  has  put 
in  his  answer,  and  the  Attorney 
General  has  not  replied,  or 
otherwise  proceeded,  for  three 
terms,  the  defemlaut  mayi  (U 
motion,  obtain  an  order  ibsi  be 
may  go  without  day.  A  motion 
made  for  such  an  order  was 
directed  to  stand  over,  to  abide 
the  result  of  a  ^eaiH)h  for  pre- 
cedents. 

The  Attemiu  General  v.  4V#»  ««* 
otherB         .        -        .       -   86 


R. 

RE-ASSESSME1?T. 

(0/  pariih.) 

Vide  CoMidi8Sioi}EB&  (of  Land 
Tax.) 

RECOGNIZANCE  (4iichlW««) 

Vide  PBACTICB(itJ^w3,JSfV' V3. 

REfFEteENCB/  ^    " 

...11*.' 

(fb  Deputy  JRmem5rf»'c«r.) 
(Wltere  prefetable  to  ,66|iimifSiotL) 
•Vm  Atc6viik. 

Wld$  Afwoatit,  N».  8.-PWC- 
TiCB  (in  JEqnity),  »'.  T. 


REMAINDER. 


SERVICE   OF    P410CESS.   539 


RfiJOINDSK. 
Vide  PLEADmCi  N*.  6. 

REMAINDER. 

1.  Derise  to  B.  P,  (having  no  cbil- 
dron  at  tlie  time  of  the  testator's 
detttk)  for  life,  remainder  to  the 

'  **  leoond,  third,  fourth,  and  all 
and  every  other  the  sons  of  ^.  F. 
(vextept  the  Jint  or  Mest  fon),* 
snceessivef y  in  tail  male  —  with 
romaioder  over  to  i^.  &  -la  am.- 
tingent  only  till  B.  F.  hare  two 
sons  bom  both  living — ^not  till 
his  death.  As  soon  as  B.  F.  had 
two  sons  in  e^eat  the  same  time, 
it  then  became  vesied:  not  to  be 
divested  by  any  tuluequent  changes 
in  the  family  of  B.  F. 

Driver,  d.  Frank  v.  Frank     -      4l 

2.  Tkerefore  where  if.  F,  had  se- 
^rei^l  sons,  isome  of  whom  are 
in  eise  together,  and  they  all  after- 
wards died  without  issue,  except 
the  youngest,  who  alone  was 
ttthlg  at  The  father's  death,  such 
son  was  helcl  not  to  be  tkefini 
of  eldest  son  Within- the'  meaning 
of  the  exception  introduced  into 
tfaedevisfOi  for.hetQ^k  s^  vested 
interest  in  remainder,  when  he 
became  the  seooiidsoa  o/  his 
father  (living  an  elder  son,)  which 
interest  would, i;c;9<  in ^posspm99S 

*  on  his  father's  death,  notwith- 
standing h^.^bpuV^  ^l^have  be- 
come his  rather*s  only  son  living, 
by  the  death  of  his  brothers,  for 

Tested  interest. 

VOL.  YI. 


RENT. 

Vide  Attornment.  —  Extent, 

N«.  1.  ^  LANDLOftD    ANnr>  TE- 
NANT, NM.  —  Usa  Ai9i>  Oc* 

CUPATION,  N'.  1. 


RESl&NATIONa 


J 


Vide  MjtMOHAiSMhU'  > 

107.108.3X3^334.335.    i 

SALE. 

(Of  Oood*  dittrained/or  Rent.) 
Vide  Distress. 

SCIRE  FACIAS. 

Vide  Plsa-'DING  (at  Law),  N"'.  2,6. 

SERVICE  OF  PROCESS, 

(Of  Notice  of  Declaration.) 

Service  of  notice  of  declaration  to 
found  an  inl^rlocutory  judgment 
and  attthotise  a  writ  of  inquiry^ 
is  good,  by  affixing  it  on  the  doop 
of  the  dwelling-house  where  de- 
fetadant  last  lived,  if  the  plaintiff 
or  his  attorney  do  not  know  th^ 

Cao^^l  Us'romoTal,  and  knbW- 
dge  can  be  broaght  holbie  to 
him;   and  in  case  of  irregolar, 
^«er^te|  *'the'  d^endant  sbould 
Bitt^theCiMIrt  h^im  the  exeon- 
ssikt^  ^  thia^vrfi  oMmpid^y:'     ' 

OM  V.Bennett  -       -      15 

CO 
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StATPTES. 


SERVICE  OF  PROCESS. 

^       ,    .        VuifSUBPCEXA. 

Service  of  an  order  made  on  die 
^  X^omnissioners  >f  the  land4»x 

to  shew  cante  why  they  should 
...not  do  any  given  duty,in  natnre 

of  »  mondamttt,  is  good  on  their 
v.(d^rk< 
UlUWMt^PanA  -    103 

■1 

8HBBP. 

Ibfe  EviDEMCB,  1^.4.— Fraud. 

ir.': 

if  SHElSUfF. 

1^^*e(>KStiiucTioif  (of  Statwtog), 
"  N'*;  ?.  —  Ex«ct)TiON.  —  Ex- 

;;;!-..','„sj^,ggXing, 


STATtTES. 

Edward  L 

13.  ch.  18.     (ExtenU.)  .        -  HB 

Hewry  III« 

51.  s.  4.  (Dfstraining  fer 
Rent.  —  Beasts  of  the 
Plough.>  ,        .        .     8 


Henry  VIII. 

33.  ch.39.  (Priority  of 
Crown's  Debts  to  those  of 
Subjects.)  -        -       T^^^ 


Elizabeth. 


Vide  LiBN,  N^  1. 


STATUTES. 


if  .\  ;i    I 


FiJe  Construction  of. 


■x'f' 

13*  ch.  4.  (Rendering  L9nd$ 
of  certain  Crown  Debtor 
liable  to  extent)         -       -  ^ 

14.  ch.7.  (Sub-coUectora  tif 
tenths  of  Oergy.)       -       -  ^ 

mitiam  andt  MatTil        '^ 

2.  ch.  4.     (Distraining  «*AoA  ' 
for  Rent.)  -       '-'^"•''^"  ' 

11  &  12.  ch:  40.  ;  (Pro^tA  /^ 
Good..)..   -       .-,.„.W,a>..r 

irn  ^    ( .emtrl  no  ao:J 


4.  ch.l4.       - 


97 


STATUTES, 


SUfiF(£NA. 
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George  III. 
6.  gIk  28.    CK^ige.)      f 


387 


11.  ch.lO«  (Landlord  and  Te- 
nant.— Use  and  Occupation.)  161 

17.  ch.  30.    (Customi.^—  Fo-     " 
reign  Glass.)      •      ~-        -198 

25.  ch.  52.  (AboHsIiing  Fees, 
&C.  in  office.)     -       -       -  312 

~  ch.  35.  (Crown  Debtor's 
Lands  made  saleable  on  snm- 
mary  Application.)     -        -  416 

27.  oil.  19.  (Navigation  Law.)  387 

33.  c}i,  54l    (Benefit  Glubs.)     119 

38.  ch.  6.    (Land-tax.)  -        -  103 

39  &  40.  ch.  89*  (Stores  of 
War.)         .        -        -        -  292 

43.  ch.6L    (Land-tax.)  .161 


—    ch.  99. 
Taws.) 


(Collector     of 


'  440 

45.  ch.  121.  (Niavigation  Law.)  121 

46..  ch.  65.  ..(Land-tax.)         -  104 

52.  q|u  191-  .  (Charities.— Ju- 
risdiction.—Petition.)         -  26D 

54.  ah^aOfO...  <pendering  In- 
'     habitants  of  Parishes  com- 
petent Witnesses  in  Matters 
relating  to  the  Poor's  Rates.)  147 

56.  ch.  50.  Ona8t>&ndry- — Sale 

tion  on  farms.)    -        -'  '    - '  94  1 

57.  ch.  90.     (IKwMsliinent    of 
Poachers.)         -        -        -  391  I 

—  ch.  117.    (ExtcnU  in  jiftl.)|  ;14J) 


SUBPCBNA. 


«>j-- 


1.  A  party  in  custody  for  a  con- 
tempt in  disqbedienpe  of  the  pro- 
cess of  the  Court,  will  not  be 
dbcharged  without ,  n^adertaking 
not  to  bring  an  action,^  when  by 
his  own  device,  the  process  had 
been  served,  in  ]^oiiit  xrf  VeRat,  on 
another  person  of  the  same 
name.  '•(,  '^ 

Bland  r.jpuekhg         ^*        •*   M 

2.  It  is  not  the  practice  of  '**• 
Court  to  serve  a  tnbp€ena  ni  re- 
ipondendum,  by  leaving  th^^hwhr 
of  the  writ  with  the  deftndlli^ 
where  there  is  but  one,  as  is  the 
practice  in  the  Court  of  Chan- 
cery. It  is  sufieiont  if  a  copy  be 
left,  and  the  original  produoed. 

'    :  J.   lit. 

3.  To  support  an  application  that 
service  of  stiLpoeaa-  on  a  bill  of 
interpleader,  upon  the  solicitor 
who  brings  the  motion  might  be 
deemed  good  service,  it  is  not 
only  nedessary  that  the  ^Ctjr  a^ 
plying  should  Oatf  that  UeVnji^ws 
not  where  the  jpIainUff  M  Ja^) 
is  to  be  met  with*,  and' that  the 
solicitor  has  refused  to  appear ; 
but  the  Court  requir^  that  the 
solicitor  should  be  staled  to  have 
positiyely  refused  to  inform  them 
whero  he  is  to  be  f^ntd'.'aiid  alio 
that  the  process  shbiild  ti^vebeen 
previously  formally  tendered  to 
him. 

fair  tndta  Cumpartg  V.  CUJuU  *404 

•      /        -.'I   ..  ; 

4.  rw«  Messenger. —  Practice 

(in  %"^y)^  N*.  10. 


o  o  2 

1  . 


I  «    "»      '{x  -.yti    t    ^\^ 
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TRUSTEX3. 


USE   AND  OCCVPATIOK, 


(Wher^^  mi  discharged  bif  Conduct 
of  the  pficured  ^^d  jprindpal.) 


T. 

-;^        TlTHESi 

Lucerne,  tares,  clover,  and  otber 
artificial  grasses,  cut  green  and 
given,  Bererod^  to  J^ebandry 
horses  and  cattle  employed  on 
tb«iiMrtii  ott wkicii  th^y  are  grown, 
are  not  therefort  exempt  by  ge- 
neral custom  from  the  render  of 
tithes*  nnioM  tbo  inrmer  have  no 
other  fodder  or  sustenance  of 
any  sort  on  the  farm,  on  whicn 
such  horses  &c.  may  be  subsist- 
ed, without  neoeseeirily  having 
recourse  to  such  green  food. 

Dorman  ^»Bkdfi  and^athers 


Vide  Account.  —  Composition. 
Evidence. —  Fraud. — Modus. 
Pleading  (in  Equity). 

TITLE  DEEDS. 

'  ','   f'i       *   • 

Vide  Construction  (of  Sta- 
tntes)r  Jlii?i0."fh\-**^  Mortgage 
(Equitable). 

TRUSTEES. 

1.  ^mble,  that  piblf  Mf  the  ge- 
neral (though  not  universal)  ap- 
probation ^f  the'jMTtli^ii  suffi- 
cient to  justify  the  bond  Jide 
conduct  of  U^U6^)^  whe^e  they 
}iave  a  discretion  to  exercise, 
and  the  Court  will  not  interfere. 


•  ..wh^re  IfaAir  ^q(^  hfve..  been  ao 

'     so^proved :  and  it  in  9o;^eqi|ieAce 

ol  the  decayed  state  of  an  old 

market-!^ouse  built  originally  on 

grouAd  given  by  the  c^art^c  (pr 

the  purpose,  anew  one  be  r^uUt 

by  them,  wi^such  ge^ral.coii' 

§eut,  tbi^  trustee^  pay  rtotove-it 

,io  any  ^more,  cpnvenient  pliuxi 

infra  uillam^ 

Jn  Ba  CherHe^  iiTM^H,  Ex  fork 

rWakUta        .-^    -  t    ^    Ml 

2.  Kttfe  Ju*isiHiarioH,  .N^^.- 
TRUST  DEfiD. 

{ReJbrwMim  of.) 
Vide  Jurisdiction^  Jf^'  i, 


U. 


...w- 


USE  ANP  OCCUPATION 

1.  Where  goods  seized  unaer  an 
extent  had  been  kept  by  the 
officers  locked  up  on  the  pre- 
mises for  a  long  fjlney  pending  « 
reference  of  Uie  prosecutor's 
claim,  during  which  a  newairear 
of  rent  accrueb  4ue'^c^  the  land- 
lord,  the  Court  refused  to  inter- 
fere in.bisrbeMtf  #pn£»r/:a»>ito 
oirder  \^  effeet4,ti».ibfi  AfiULiaM 
tbot  rwt  >d«<^  tQrVt^.p»i4>^i>«* 
OH^  oJt<th^jpjfadnce^ni-*J^«l>fc* 
;  Ia94k39'd  'a  If  eiiwily  4RiMeh#^«l«a 
ii^  hy  MtiiQn)#i(  v^vji4iflq#«B^ 

a89|^s|[-tb^hmfi'MBi9fff«;biJ  ^  '■ 


contracts  to  sell  to  another,  who 

thereupon  sells    a  part  of  the 

property 


mt    bli:q   \lif 


ViNUE. 


\ntt. 
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property  80   contracted  fer  by 
motion  to  a  third  person,  find  he, 
(the  sub-Tendee)  gets  possession, 
and   the   original  vendor  after- 
wards  r^fiises    to    perform  his 
contract,  which  occasions  a  suit 
in   equity,    pending  whieh   the 
original   vendor  obtdns  pesses- 
aion  from  the  sub-vendee,  on  a 
dem^i)  to  be  restored  to  it,  tt 
being  romoored  that  the  original 
pnrchaser  had  failed  in  the  suit 
instituted  for  specific  perform- 
ance  —  if,  in  Ikot,  the  plaintiff 
should  ultimately  sacceed  in  thiU 
suit,  and  the  estate  is  in  conse* 
quence  conveyed  to  the  pnrchaser 
under  a  decree  of  the  Court,  the 
sub-vendee  may  maintain  use'  and 
occupation  against  the  original 
ven<n>r,  for  all  the  time  during 
which  he  held  the  possession  so 
obtained  from  the  second  pur^ 
chaser. 

A  nonsuit  directed  at  nut  prius, 
under  such  circumstances,  set 
aside. 


MuU  y.  Vaughan 


157 


.  .  •'  ']  VENUE.  ■ 

fWh^e  a  v«inu^  hAA  in  Middle$ex 
Uad  been  changed  to  Stafford  on 
th^  ii^al  ftffidaJirit,'  the<3oart  re- 
fosMtb  bring  M  bSQlc,  oa  an 
affidavk  's«atittg  tba«  the  goeds 
(whieh  haki  been*  putohsilfed  and 
paid  for  by  plaintiff^  as  a^t  to* 
defendant,  and  for  ^tcH  i|)liei< 
actiM  h^.xbdinvb|Q«gMt^  W^te^.i 
pirtly  paid  for  in  London]  and 
partly  in  Surretf,  and  were  sent 

loJPlMi4yt0H,  Mi  the  «OU»^(iOI^ 


.\  M- 


]  Middletex,  to  belorwarded  thence 
\  to  defendant;  the  plaintiff  nn* 
dertaking  to  give  material  eri* 
dence  in  Xoailoa  or  Middlesex  i 
he  must  undertake  to  give  mator 
rial  eridence  in  the  o^unty  in 
which  he  origmafiy  laid  it, 

Emery  r.  Emery  -  .      •    836 

VERDICT. 

Vide  EviDBKca,  HP',  1.— Nxnr 
Trial,  N«.  2, 


VERIFICATION, 

(0/  duly  takiny  iomoir  iy  (bm»mi9^ 
$kmers.y 

Vide  OoMKisfiioif  ftBS. 


VICAR. 

Vide  ^sam^-^MpWSf  . 


W. 


/    ■         '^'     \    i 


n'j'{nt.i ' 


WATEBrCOURSE. 

(JUifertiity  and  turning.) 

Vi^  Pleading  (at  Law),  N^  1. 

'WlLIf% 

Vid^pjSfilBM^-    ^- 
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WITNESSES* 


WRIT* 


WITNESSES. 


Vide  Apjidavit,  N*.  1.  —  Coir- 
sraucTioir  (of  Statutes),  N'.  4. 


WKIT. 

Vide  SBRVin  (of  N<ytke  of  De- 
cbcration)* 

(Of  itMooeof  JMbniit.) 

Vide  AMorsAs  Manub. 


BND  OF  THB  SIXTH  VOLVMB. 


S.  Brooke,  Printer, 
35,  Pateniofter  Row,  London. 
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